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Statement of the case. 

Assignment of error. ^ 

Argument .^.^. r2 _ 1H 

Grouping of assignments of error. 

1. In December. 1912. the court below was without au¬ 

thority to vacate the proceedings of June 13, 1911. 
whereby defendant was discharged on his personal 

recognizance .' 

2 . it was error to consolidate causes numbered 2G500 and 

26833 and restrict the defendant to ten peremptoij 

16 

challenges . 

3. The defendant's challenge for cause to the juror Jorg 

should have been sustained. ^ 

Testimony showing disqualification of juror Jorg... -8- . 

4. It was error to overrule the defendant's motion in arrest 

of judgment to the book indictment. ^ 

5. It was error to admit the check relating to the Copp 

transaction (discussed with 10th group, p. 361. 

6. It was error to permit to be read to the jury the tran¬ 

script of the testimony given at a former trial of a ^ 

witness since deceased. 

7. It was error to admit in evidence the Murphy and 

Burch transactions . 

8. It was error to hold that there was evidence in the case 

tending to show that the defendant destroyed or con¬ 
cealed any records or books of the association. 33 

9. It was error to hold that a conversion of the funds of 

the association could be inferred from the fact of the 
receipt of such funds without explanation of the dis¬ 
position thereof . 

10. It was error not to hold that if the defendant formed 

the intention of converting the funds of the associa¬ 
tion before or at the time of the receipt of such funds 
and converted the same pursuant to such intention he 
was not guilty of embezzlement. * 

11. Conclusion . 
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Statement of the Case. 

This is an appeal by the appellant (hereinafter called the 
defendant) from a judgment of conviction rendered in the 
court below December 13, 1912, upon two counts of indict¬ 
ment No. 26833 and on indictment No. 26500 (said indict¬ 
ments having been consolidated for trial). The defendant 
was sentenced to serve a term of seven years in the peniten¬ 
tiary upon each of said two counts of said indictment No. 
26833 and an additional period of six years upon said indict- 
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ment No. 26500. or twenty years in all (Rec., 16-17, fols. 
32-35). 

Said indictment No. 26500 was filed April 5, 1909, and 
charges a violation of section 840 of the Code of Laws for 
the District of Columbia, and said indictment No. 26833 
was filed January 18, 1910, and charges embezzlement, in 
violation of section 834 of the Code (Rec., 1-5, fols. 1-10). 

Section 840 of the Code is as follows: 

hoever, with intent to defraud or injure an¬ 
other person, shall take away or conceal any writing 
whereby the estate or right of such other person shall 
or may be defeated, injured, or altered shall suffer 
imprisonment for not more than seven years.” 

Section 834 of the Code provides for the offense of em¬ 
bezzlement by agent, attorney, clerk, or servant, the gist of 
the offense being the embezzlement, by any one occupying 
any such relation, of property which shall come into his 
possession or under his care by virtue of his employment or 
office. 

Said indictment No. 26833 is in thirty-four counts, as 
appears from the opinion and decision of this court on the 
first appeal from a judgment on said indictment (Miller vs. 

I nited States, 37 App. D. C., 138), but as all but two counts, 
namely, the twenty-sixth and the twenty-eighth, were elimi¬ 
nated on the trial giving rise to that appeal, the two last- 
mentioned counts only were l>efore the court below there¬ 
after. 

By an order passed May 2, 1911 (Rec., 6-7, fol. 12), upon 
motion of the United States (hereinafter called govern¬ 
ment), the said two indictments were consolidated for trial, 
a trial was had, and the defendant was convicted, June 13, 
1911, upon both counts of said indictment No. 26833 and 
upon indictment No. 26500 (Rec., 7, fol. 13). Thereafter 
a motion for a new trial was filed as to indictment No. 26833, 
and motions for a new trial and in arrest of judgment were 
filed as to indictment No. 26500 (Roc., 45-47, fols. 93-97). 
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On the 23d of June, 1911, being at the April, 1911, term of 
the court below, as to indictment No. 26833, the defend¬ 
ant’s motion for a new trial was overruled and he was sen¬ 
tenced to sene a term of twenty years imprisonment, ten 
rears upon each count (Rec., 7-8, fols. 14-15), and as to in¬ 
dictment No. 26500, after the overruling of the defendant’s 
motions for a new trial and in arrest of judgment, the gov¬ 
ernment moved for sentence. Whereupon the court con¬ 
tinued said motion for sentence, and the defendant was dis¬ 
charged upon his personal recognizance in the sum of $100 
to appear at the then present and subsequent terms of said 
court to hear and receive the sentence of the court in said 
case to be pronounced, or if he departed the court without 
leave (Rec., 8, fol. 16). 

Thereafter the defendant successfully prosecuted an ap¬ 
peal from said judgment of conviction on said indictment 
No. 26833, and the mandate of this court was filed below. 
March 22, 1912, reversing said judgment (Rec., 9-10, fols. 
17-19). The cause of said reversal, as appears from the 
opinion and decision of this court in .said case (Miller v*. 
United States, 38 App. D. C., 361), was the disqualification 
of a certain member of the jury which tried said causes, con¬ 
solidated as aforesaid. 

On the 8th of November, 1912, the Government, by a 
petition or information filed in said cause No. 26500 (Rec.. 
10-11. fols. 20-22), informed the court below of the fact of 
the reversal of said judgment in said cause No. 26833, and 
the cause thereof, and prayed the court to set aside the ver¬ 
dict of guilty in said cause No. 26500. Thereafter, and on 
the 12th of November, 1912, the court over the objection 
of the defendant vacated said order of June 23, 1911, con¬ 
tinuing the motion of the government for sentence, over¬ 
ruled said motion for sentence, set aside said verdict of 
guilty, and ordered said cause to stand for a new trial (Rec., 
12, fols. 23-24). This action of the court was duly excepted 
to by the defendant and is the subject of the first assignment 

of error. 
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Thereafter, and prior to the trial now under review, upon 
motion of the Government, the two indictments were again 
consolidated and set for trial on a specified dav (Rec., 13, 
fol. 26). 

Said indictment No. 26500 charges the defendant with 
taking away and concealing certain hooks in the indictment 
described, the same being writings and records of an un¬ 
incorporated association known as The First Co-operative 
Building Association of Georgetown, D. C., the property of 
the association, its stockholders and members, but it nowhere 
mentions the defendant as an officer, stockholder, or member 
of the association (Rec., 1-4. fols. 1-7); so that the indict¬ 
ment charges the defendant with the alleged offense as 
sboindt he were a stranger to the association. 

Each of the two counts of indictment No. 26833 under 
consideration charges the defendant as an officer of the asso¬ 
ciation. namely, the secretary-treasurer thereof, with em- 
l>ezzling certain moneys, the property of the association 
(Rec., 4-5, fols. 8-10). 

The defendant objected to said consolidation and duly 
excepted to the action of the court in ordering it (Rec.. 13, 
fol. 26), and said action of the court is the subject of the 
second assignment of error. 

When the trial of said consolidated causes now under re¬ 
view came on, and while the panel of jurors was under ex¬ 
amination upon voir dire, and before they were so examined, 
and before the exercise by the Government or the defendant 
of any challenge, the defendant claimed the right, in view 
of the fact that he was uj»on trial upon both said indictments, 
to twenty peremptory challenges instead of ten; but the 
court then ruled he was entitled to but ten; to which ruling 
of the court the defendant duly excepted (Rec., 19. fol. 38). 

One of the jurors accepted by the court, namely, one Jorg, 
during his examination upon voir dire , and before the exer¬ 
cise by the defendant of ten peremptory challenges, was chal¬ 
lenged by the defendant for cause, but the challenge was 
disallowed and exception taken (Rec., 19-22, fols. 39-45)' 
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After the exercise by the defendant of ten peremptory chal¬ 
lenges, and before the jurors were sworn, the defendant re¬ 
peated his said challenge for cause against said juror Jorg, 
upon the ground that said juror was then possessed of an 
opinion as to the guilt or innocence of the defendant which 
it would require testimony to remove and was therefore dis¬ 
qualified ; but the court again overruled the defendant s said 
challenge for cause to said juror and exception was noted 
(Rec., 22, fol. 46). And thereupon the defendant challenged 
peremptorily said juror Jorg, but the court ruled that the de¬ 
fendant, having at the time exercised ten peremptory chal¬ 
lenges, had not the right to further such challenges, and 
overruled the defendant’s said challenge, and an exception 
• a: duly noted. Whereupon the jury was sworn with said 
Jorg a member thereof (Rec., 22-23, fol. 46). 

The action of the court in ruling as aforesaid, that the 
defendant upon the consolidation of said indictments was 
entitled to but ten peremptory challenges, is the subject of 
the fourth, fifth, and seventh assignments of error, and its 
action in overruling the defendant’s challenge for cause to 
said juror Jorg is the subject of the sixth assignment of 

error. 

At the trial below the Government gave evidence tending 
to prove that the First Co-operative Building Association of 
Georgetown, D. C. (hereinafter called the association), 
which had been in operation in the. District of Columbia 
from 1882 to and including the month of July, 1908, was a 
voluntary unincorporated association of individuals, the ob¬ 
ject of which was to enable its members by co-operation to 
invest their savings, to become their own landlords, by pro¬ 
viding funds for the purchase of real estate and to make 
improvements thereon (Rec., 23, fols. 46-47); that the funds 
of the association were derived primarily from the sale o 
its stock, and were loaned out upon a plan yielding profits 
in the form of interest out of which the running expenses 
were paid and the balance distributed among the stockhold¬ 
ers (Rec 24, fol. 50). During all the period covered by 




6 


said indictments the defendant was the secretary-treasurer 
of the association, and as such it was his duty to receive all 
checks and moneys paid to the association and deposit them 
in the association's depository, and keep the books of the 
association and have charge thereof (Rec., 23-24, fols. 47- 
49). Successive resolutions of the association’s hoard of 
directors, of which the defendant well knew, designated the 
Farmers’ and Mechanics’ National Bank of Georgetown as 
the depositor}- of the association (Rec., 25, fol. 51). The 
defendant, before and during the times mentioned in said 
indictments, was entrusted with and assumed the general 

management of the business of the association (Rec 25 
fol. 51). ’ 

In the early part of 1907 the demands of investing stock¬ 
holders for withdrawal of the amounts invested by them in 
the association could not be met as made. Delays in meet¬ 
ing such demands led to an increase thereof, and the failure 
to honor such demands caused a cessation of investments 
with the association and a general demand among the stock¬ 
holders for settlement of their accounts. For the relief of 
the financial needs of the association a plan was evolved by 
its directors of transferring its loans to other associations 
(Rec., 27, fol. 55). Among the loans so transferred were 
that of one Copp and that of one Blackman. 

Said Copp, in April, 1908, was a borrower from the asso¬ 
ciation, and in accordance with said plan of transfer of loans 
received from the defendant as secretary of the association, 
by letter, a suggestion that he permit the association to real¬ 
ize on his loan by transferring it to some other association. 
Said Copp agreed to the transfer proposed, and in accordance 
therewith to make a new loan with the Perpetual Building 
Association of said District of one thousand dollars, and out 
of the proceeds thereof to pay the association the sum due it, 
which was $959.40. For this latter amount the check of 
the Perpetual Building Association was drawn to the order 
of its secretary, and by him indorsed to the order of the 
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association and delivered to the defendant as its secretary- 
treasurer (Rec., 27-28, fols. 56-57). The Government of¬ 
fered said check in evidence, to which the defendant ob¬ 
jected on the ground of variance between the allegations of 
the indictment and the evidence, in that the check wa> not 
money, but the court overruled the objection, and an excep¬ 
tion was noted (Rec., 28, fol. 58), and the said action of 
the court is the subject of the eighth and ninth assignments 


of error. 

In the case of the transfer of the Blackman loan the facts 
mwtatis mutandis were similar to the Copp transaction, ex- 
cept. that Blackman was not present when the check in his 
case was delivered to the defendant, and he at no time saw 

said check (Rec., 29, fol. 58). 

The facts as to the transfer of the Copp and Blackman 
loans and the delivery of the checks therein to the defend¬ 
ant were proven at the trial now under review by the Gov¬ 
ernment offering in evidence a duly proven transcript of the 
testimony of one Roger T. Mitchell as given at a former 
trial of the defendant upon said two indictments consoli¬ 
dated, it being stipulated between the Government and the 
defendant that said Mitchell appeared at said former tria 
as a witness for the Government, and was there exam¬ 
ined bv the Government and cross-examined by the defend¬ 
ant and died between said former trial and that now under 
review Before the said transcript was read in evidence, 
the defendant objected to its being read on the ground that 
the reading of the deposition of a dead man is not confront, 
ine the accused with the witness against him (Rec., 29 
fols 59-60) But the court overruled said objection and 
an exception was noted, and the said action of the court is 

the subiect of the tenth assignment of error. 

The Government offered evidence tending to prove that 
the books described in indictment No. 26500 ’"^e kept Iby 
the association (Rec., 25, fol. 52); that the defendant had 

the custody thereof; that at the close of bu.mess eac 

said books were in ordinary course locked in the safe of the 
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association, the combination of which was known only to 
the defendant; that the defendant was at the office of the 
association June 16, 1908, and the books of the association 
"ere there (Rec., 26, fol. 53); that thereafter and between 
said June 16, 1908, and July 2, 1908, the directors were 
anxious to ha\e the association’s safe opened for the purpose 
of consulting its books to obtain desired information and be¬ 
tween said dates several of said directors were at divers times 
at its office, but because of the absence of the defendant 
could not get into the association’s safe, and they endeav¬ 
ored to get into communication with the defendant by tele¬ 
phone and by letter without success, other than to receive 
the information that the defendant was at home too ill to 
transact business, and they did not succeed in getting said 
safe open until said 2d day of July, 1908, when the com¬ 
bination thereof was obtained from the Wife of the defend¬ 
ant through his counsel, and given to the president of the 
association, who then opened the safe in the presence of 
others, and there found none of the books of record of the 
association except the current cash book and none of the 
bonds executed by borrowers from the association or the 
deeds of trust securing the same. Receivers of the associa¬ 
tion were duly appointed July 11, 1908, who after due in¬ 
quiry and search failed to obtain or discover anv of the 
missing books and valuable papers of the association or the 
whereabouts thereof (Rec., 30, fols. 61-62). 

For the purpose of showing motive on the part of the de¬ 
fendant for the destruction of the books as charged in in¬ 
dictment No. 26500, the Government offered evidence 
tending to prove the transfer on April 27, 1908, of the asso- 
ciation’s loan with one Charles A. Murphy in the sum of 
$982.45, and the transfer on March 15, 1908, of the asso¬ 
ciation’s loan with one William W. Burch in the sum of 
$1,486.95, and that the checks in each of said instances were 
delivered to the defendant) that they were not deposited in 
the association’s depository, and that the cash book con¬ 
tained no entry of the receipt of either of said sums. 



Before any of said evidence was introduced, the defend¬ 
ant objected to its receipt on the ground that each of said 
transactions sought to be established thereby had been the 
subject of a count of said indictment No. 26833, on which 
the defendant had been acquitted on a former trial (Ree., 
30-32, fols. 62-65). The court overruled the defendant’s 
said objections and permitted said evidence to be received, 
to which an exception was duly noted, and said action of 
the court is the subject of the eleventh and twelfth assign¬ 
ments of error. 

The thirteenth, fourteenth, and fifteenth assignments of 
error are respectively based upon the overruling by the 
court of the defendant’s objections to the Government’s 
second, third, and fourth prayers, but said assignments are 
not deemed of sufficient importance to warrant discussion. 

The defendant requested the court to give the jury eleven 
separate instructions, the eighth, tenth, and eleventh of 
which were granted, and the first, second, third, fourth, fifth, 
seventh, and ninth were refused, and the sixth refused as 
asked, but modified, and as modified granted (Rec., 35-38, 
fols. 72-77). The action of the court in refusing to grant 
each of said last-mentioned prayers, and in modifying said 
sixth prayer, was duly excepted to and its said action is the 
subject of assignments of error sixteen to twenty-four, in- 

The first (Rec., 35, fol. 72), third, and fourth (Rec. 36, 
fol. 74) of said prayers were respectively that as to indict¬ 
ment No. 26500, and the twenty-sixth and twenty-eighth 
counts of indictment No. 26833, the jury’s verdict upon the 

evidence should be not guilty. 

The second (Rec., 36, fol. 75), applicable to indictment 

No. 26500, was to the effect that the jury were not permitted 
in drawing an inference of the defendant’s guilt to base 

such inference upon an inference. 

The fifth and seventh (Rec., 36, 37, fols. /4, 75) were 
the effect that if the jury found from the evidence that the 
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defendant formed the intention of converting any of the 
moneys received by him before or at the time of its receipt, 
he could not be convicted under the embezzlement indictr 
ment. 

The sixth (Ree., 36, fol. 74) was to the effect that the 
jury could not find the defendant guilty of (on verting the 
money of the association to his own use from the mere fact 
that he received it and in the absence of any explanation 
of the use to which the same was applied by him. 

The ninth (Rec., 37, fol. 76) is not the source of error 
relied upon. 

The twenty-fifth assignment of error is not relied upon. 

After the verdict of guilty as to the indictment No. 26500 
the defendant moved in arrest of judgment upon numerous 
grounds enumerated in said motion, which was overruled, 
and the action of the court in overruling said motion is the 
subject of the third assignment of error. 

Assignments of Error. 

The court erred as follows: 

1. In making the order of November 12, 1912, vacating 
the order of June 23, 1911, continuing the motion of sen¬ 
tence in cause numbered 26500, and overruling said motion 
for sentence and setting aside the verdict of guilty thereto¬ 
fore rendered in said cause, and ordering the said cause to 
stand a new T trial. 

2. In making the order of November 15, 1912, granting 
the motion of the United States to consolidate the said causes 
numbered 26500 and 26833 for trial together. 

3. In overruling the motion in arrest of judgment in 
cause numbered 26500, filed December 5, 1912. 

4. In ruling that the defendant was entitled to but ten 
peremptory challenges in all on the trial of the said causes 
consolidated. 

5. In not ruling that the defendant was entitled to ten 
peremptory challenges in each of the said causes, or tw r enty 
peremptory challenges in all on the said trial. 






6. In overruling the defendant’s challenge for cause to 
the juror Jorg. 

7. In overruling the defendant’s peremptory challenge 
to the said juror Jorg. 

8. In admitting in evidence the check relating to the 
Copp transaction, set forth in the 26th count of the indict¬ 
ment in cause numbered 26833. 

9. In not ruling that the admission of the said check in 
evidence constituted a variance. 

10. In admitting and permitting to be read to the jury 
the transcript of the testimony of the deceased witness Mitch¬ 
ell given on a former trial of the defendant. 

11. In admitting evidence on the Murphy transaction. 

12. In admitting evidence of the Burch transaction. 

13. In granting the second prayer of the United States 
for instruction to the jury. 

14. In granting the third prayer of the United States for 
instruction to the jury. 

15. In granting the fourth prayer of the United States 
for instruction to the jury. 

16. In refusing the defendant’s first prayer for instruction 
to the jury. 

17. In refusing the defendant’s second prayer for instruc¬ 
tion to the jury. 

18. In refusing the defendant’s third prayer for instruc¬ 
tion to the jury. 

19. In refusing the defendant’s fourth prayer for instruc¬ 
tion to the jury. 

20. In refusing the defendant’s fifth prayer for instruc¬ 
tion to the jury. 

21. In refusing the defendant’s sixth prayer for instruc¬ 
tion to the jury. 

22. In refusing the defendant’s seventh prayer for instruc¬ 
tion to the jury. 

23. In refusing the defendant’s ninth prayer for in- 
. struction to the jury. 

24. In modifying the defendant’s prayer to the jury num¬ 
bered 6, and in granting the same as modified. 

25. In charging the jury as to the Blackman transaction. 
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ARGUMENT. 

It will tend to simplify the discussion of the case to group 
the assignments of error, as far as possible, and to that end 
they will be taken up in the following order: 

1. It was error to vacate in November, 1912, the order of 
June 23, 1911, continuing the motion for sentence in cause 
numbered 26500 and to overrule said motion and to set aside 
the \erdict of guilty theretofore rendered in said cause and to 
order said cause to stand for a new trial. This is covered by 
the first assignment of error. 

2. It was error to consolidate said causes numbered 36500 
and 26833. and to rule that the defendant was entitled to 
hut ten peremptory challenges on the trial of said consoli¬ 
dated causes. This is covered by the second, fourth, fifth, 
and seventh assignments of error. 

3. It was error to overrule the defendant's challenge for 
cause to the juror Jorg. This is covered by the sixth assign¬ 
ment of error. 

4. It was error to overrule the defendant's motion in ar¬ 
rest of judgment in cause numbered 26500. This is covered 
by the third assignment of error. 

5. It was error to admit in evidence the check relating to 
the Copp transaction. This is covered by the eighth, ninth, 
and eighteenth assignments of error. 

6. It was error to permit to lie read to the jury the tran¬ 
script ot the testimony of the deceased witness Mitchell 
given on a former trial of the defendant. This is covered by 
the tenth assignment of error. 

<. It was error to admit in evidence the Murphy and 
Burch transactions. This is covered by the eleventh and 
twelfth alignments of error. 

8. It was error to hold that there was evidence in the case 
tending to show that the defendant destroyed or concealed 
any records or books of the association. This is covered by 
the sixteenth and seventeenth assignments of error. 
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9. It was error to hold that a conversion of the funds of 
the association could be inferred from the fact of the receipt 
of such funds without explanation of the disposition thereof. 
This is covered by the eighteenth, nineteenth, and twenty- 
first assignments of error. 

10. It was error not to hold that if the defendant formed 
the intention of converting the funds of the association be¬ 
fore or at the time of the receipt of such funds and converted 
the same pursuant to such intention he was not guilty of em¬ 
bezzlement, This is covered by the eighteenth, nineteenth, 
twentieth, and twenty-second assignments of error. 

1. It was error in the court below to vacate the order con¬ 
tinuing motion for sentence entered in cause No. 26500, and 
set, aside the verdict theretofore rendered, and order said 
cause to stand for a new trial. 

It will be recalled that at a trial had in June, 1911, upon 
the twenty-sixth and twenty-eighth counts of indictment No. 
26833 and indictment No. 26500, consolidated, the defend¬ 
ant was convicted upon both indictments, and after the dis- 
Iposition of intervening motions, on the 23d of June, 1911. 
stood for sentence. Sentence was imposed on indictment 
No. 26833, and the Government then moved for sentence on 
indictment No. 26500, whereupon the court continued said 
motion for sentence until the further order of the court, and 
released the defendant as to said indictment No. 26500 on 
his personal recognizance (Rec., 8, fol. 16). 

This action of the court below was in effect a final dis¬ 
position of said cause 26500. It is submitted that there is 
no distinction between postponing sentence and continuing 
the motion for sentence. Either might have been done for 
a definite term for any proper inquiry the court might have 
desired to make, but neither could be done for an indefinite 
term, without depriving the court of jurisdiction to pro¬ 
nounce sentence at a subsequent term. 
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In the absence of a permissive statute, the indefinite post¬ 
ponement of sentence upon one convicted of crime deprives 
the court of jurisdiction to pronounce sentence at a subse¬ 
quent term. Such postponement, is in effect, a discharge of 
the prisoner, and therefore ousts the court after the expira¬ 
tion of the term of further authority over him. 

Gmndel vs. People, 33 Colo., 191. 

Citing: 

People vs. Allen, 155 111., 61. 

Com. vs. Maloney, 145 Mass., 205. 

In re Flint, 71 Pac. Rep., 531. 

Weaver vs. People, 33 Mich., 296. 

People vs. Barrett, 202 Ill., 287. 

U. S. vs. Wilson, 46 Fed. Rep., 748. 

In Grundel vs. People, swpra, in June, 1900, an informa¬ 
tion was filed against the defendants charging them with the 
crime of gambling. At the same term they appeared and 
pleaded guilty and at their request sentence was deferred 
until the first day of the August term succeeding, and they 
were released on their own recognizance until that date. At 
the August term they appeared and upon their motion and 
request further proceedings were stayed upon payment of 
costs until the district attorney moved for sentence, and their 
recognizance was continued. No further steps were taken in 
the case until November 16, 1903, when the district attorney 
moved for sentence. Defendants objected upon the ground 
that the court was without jurisdiction to pronounce judg¬ 
ment. The contention was overruled and defendants sen¬ 
tenced to a term of imprisonment and to pay a fine. On 
appeal, the appellate court said: 

‘‘By the order entered at the August term, no 
definite time was fixed within which sentence should 
be pronounced. The defendants were released upon 
their own recognizance. Whether or not they would 
ever be called to the bar for sentence was contingent 
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upon the action of the prosecuting officer. Three 
years and three months elapsed before such action 
was taken. This delay unexplained, in connection 
with the order under which they were released was 
equivalent to an indefinite suspension of sentence. 
There is no statute which permits this practice and 
hence the court was without jurisdiction to pronounce 
judgment against them.’’ 

Courts have no power to suspend sentence except for short 
periods pending the determination of other motions or con¬ 
siderations arising in the cause after verdict. 

United States vs. Wilson, 46 Fed. Rep., 748. 

25th Am. & Eng. Enc., 2d ed., 314. 

Although in People vs. Reilly, 53 Mich., 260, it was held 
that the particular suspension with which the court dealt 
did not require a reversal of the judgment, Champlin, jus¬ 
tice. while concurring in the finding of the court, in a sep¬ 
arate opinion very forcefully expressed the objections to an 
indefinite suspension of sentence. Among other things he 
said: 

“I do not think it competent for a circuit judge 
or other judicial officer to suspend indefinitely the 
sentence which the law’ makes it his duty to impose 
upon a person duly convicted, or who may plead 
guilty in his court. * * * 

******** 

“If such powers can be exercised by a judge it 
incorporates into our administration of the criminal 
law the ‘ticket-of-leave’ system of the English judica¬ 
ture without its surveillance and checks, and places 
the criminal at the caprice of the judge, subject to 
be called up for sentence at any time. If the judge 
can delay the sentence one year, I do not see why he 
may not fifteen years. An exercise of such powder 
in this age would'be no less revolting to our sense of 
justice than w T as the exercise of such powrer in the 
reign of James I., when he sent Sir W alter Raleigh 
to the block fifteen years after his conviction.” 



Certainly the court below upon the former conviction of 
the defendant had no right when the defendant stood before 
it for sentence upon the consolidated causes, to impose 
sentence as to one, and reserve the other to be dealt with at 
its pleasure, even after the determination of the apjieal noted 
by the defendant from the sentence imposed. 

By indefinitely postponing the matter of sentence as to 
indictment No. 2b500, and releasing the defendant upon his 
personal recognizance, in June, 1911, as it did, the court 
made a final disposition of said cause, and was without au¬ 
thority in November, 1912, to require the defendant to again 
stand trial upon said indictment, and it is submitted the first 
assignment of error is well taken. 

2. It was error in the court below to consolidate causes 
numbered 26500 and 2b833 and rule that the defendant was 
entitled to but ten peremptory challenges upon the trial of 
said consolidated causes. 

In discussing this assignment of error we are not unmind¬ 
ful of the decision of this court in the last appeal in this 
case (Miller vs. United States, 38 App. D. C., 361), that the 
defendant \\as entitled to but ten peremptory challenges 
upon the trial of said consolidated causes, and that the court 
then held (p. 368) that said two indictments “were capable 
of consolidation as if separate counts in one indictment.” 

But in that case the court was dealing with the consolida¬ 
tion as one not objected to by the defendant, and at the outset 
of the discussion of the question commented upon the im¬ 
portance of that fact. With knowledge of the disastrous re¬ 
sults to him of the consolidation in that case, in the case 
now under review, when a consolidation was again proposed, 

ousl\ opposed it, and excepted to the 
court’s order of consolidation (Rec., 13, fol. 26). 

In view of the different aspect in which the action of the 
court below in ordering the consolidation of said causes is 
now presented, we beg to be permitted to again urge upon 



the court the reasons and the authorities heretofore ad¬ 
vanced in opposition to a similar ruling of the court below: 

The cases dealing with the nature and right of peremptory 
challenge are too numerous even for mention. Among them 
the following are typical: 

‘‘The right of peremptory challenge is not a right 
to select but to exclude.” 

State vs. Smith, *24 N. C., 403. 

Heskew vs. State, 17 Tex; App., 161. 

“The essence orf the right of challenge is that it 
shall afford an opportunity to every person to" say 
that some particular juror shall not try him.” 

State vs. Deliso, 75 N. J. L., 808. 

“The right to exercise peremptory challenge is ab¬ 
solute. Such a challenge may be exercised upon the 
mere whim or caprice of defendant.” 

Peo. vs. Helm, 163 Cal., 532, 535. 

In the light of the principles thus declared, which are 
recognized by all the authorities without exception, it is 
obvious that the motive to challenge rests exclusively with 
the defendant, and it is equally obvious that this motive 

may be, and in fact is, the result of considerations the most 
complex. 

Thus a challenge may be dictated by mere whim or ca¬ 
price; it may be prompted by aversion to the personal ap¬ 
pearance of a proffered juror, by such juror’s manner un¬ 
der examination, whether in the manifestation of undue 
eagerness to serve, apparent excessive moral strictness, flip¬ 
pancy under questioning, or, especially, vagaries of moral 
perception and feeling in respect of the particular offense 
charged. These and many other considerations present 
themselves to the minds of all as possibly affecting a de¬ 
fendant in reaching a decision as to exercising or withhold¬ 
ing his right of challenge. And not infrequently the known 
hostility of a proffered juror to counsel, or tg a friend of 
31 
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such, and the letter knowledge of counsel respecting the 
idiosyncrasies of a proffered juror, enter effectively into a 
defendant’s consideration of the problem in hand. 

It is accordingly plain that the exercise of the right of per¬ 
emptory challenge is in every instance dependent upon the 
play of the defendant’s mind and the exercise of his judg¬ 
ment as respects what, for want of a better expression, may 
be termed the personal equation of each proffered juror, 
and a defendant may often accept as a juror to try him on 
one charge, as, for instance, assault or some other offense 
involving the mere display of passion and brute force, one 
whom he would promptly reject as a juror to try him for 
an alleged offense involving breach of trust, or any other 
kindred form of moral obliquity. 

In the case at bar the two offenses charged against the 
defendant are radically different, as the merest reading of 
the indictments shows. 

The first indictment, after describing the building asso¬ 
ciation and the manner in which its business was carried on. 
alleges that, under the association’s constitution, provision 
was made for the keeping of certain books setting forth and 
showing certain matters touching the proceedings of the 
association and the relations of the members thereto, with¬ 
out pointing to any officer or member of the association as 
the custodian of the said books or as being responsible in 
any way therefor, and then charges the defendant, without 
any other description of him than by his name, with taking 
away and concealing the books, with intent to defraud and 
injure the association, its stockholders and members. This 
indictment accordingly imputes to the defendant no such 
moral obliquity or turpitude as is involved in a breach of 
trust or the violation of any confidence reposed in him. 

The second indictment, on the contrary, being for em¬ 
bezzlement, involves just such a charge against the defend¬ 
ant: pointing out, as it does, that having by virtue of his 
office as secretary-treasurer of the association, and through 



the confidence reposed in him by the association, its stock¬ 
holders and members, come into possession of moneys 
longing to them, he converted the same to his own use and 
embezzled the same, importing the most extreme form of 
moral obliquity and turpitude, namely, breach of trust and 
abuse of confidence resulting in financial loss to those who 
had trusted and confided in him. 

Obviously, men drawn from the body of the community 
to act as jurors might, and the fact is many do, look with 
different eyes upon offenses of the two classes thus dis¬ 
criminated, and whether this be so or not the defendant s 
belief that men so drawn from the community might so re¬ 
gard the two classes of offenses is sufficient for the argu¬ 
ment : a defendant brought to the bar for either one or the 
other of such offenses is the sole judge, whether his judg¬ 
ment rest in soundness of thinking or upon whim or caprice, 
whom of those offered to try him he may wish to exclude. 
The most protracted argument could not make clearer this 

obvious problem. 

It is for just such reasons, and upon the reflections iiki- 
dent thereto and arising therefrom, that it was held in a 
particularly well-considered case that where a defendant is 
tried on two indictments, consolidated under a provision of 
law similar in all essentials to that under which the consoli¬ 
dation in this case w r as made, is entitled to the right of per¬ 
emptory challenge as though each of the two indictments 

were being separately tried. 

Betts vs. United States, 132 Fed. Rep., 228. 

The language of the court in that case is as follows (pp. 
235-6): 

“As neither indictment lost its identity, the ma¬ 
terial rights of both parties as to each continue the 
same unless so far as otherwise necessarily involved 
in the trial of all at the same time with the same 
jury or unless so far as expressly provided bv stat¬ 
ute or necessarily implied from what the statute 
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enacts. Accordingly, in Mutual Life Co. vs. Hill- 
mon, 145 L. S., 285, 293, in speaking of the statutes 
we are discussing, it [the Supreme Court of the 
United States], naturally fell into the use of the fol¬ 
lowing language: ‘No defendant could be deprived 
(meaning none could he deprived by an order for 
trying cases together) without its consent, of any 
right material to its defense, whether by way of 
challenge of jurors/ etc. It is true that this broad 
language was not strictly essential to the case in 
which it was used, but the way in which the court 
fell into it illustrates strikingly that it is the natural 
construction to be given to the statutes in question. 
Therefore it rests on the United States to make it 
clear that this natural reading should not have full 
effect. W ith such reading the conclusion follows 
that inasmuch as bv the express language of section 
819 of the Revised Statutes the plaintiff in error had 
a right to three peremptory challenges on each in¬ 
dictment if tried separately, this was a ‘right mate¬ 
rial to his defense, not to be taken away merely lo¬ 
calise several indictments were submitted to the same 
jury at the same time. Not only is there no pro¬ 
vision of the statute to the contrary, but there is 
nothing in the ordinary conditions of a joint trial 
which would justify the court in holding that the 
statute by implication necessarily deprived the 
plaintiff' in error of the right claimed by him. 

‘Tt is indisputable that the right to challenge per¬ 
emptorily is a ‘right material’ to the defense, as that 
expression is used in Mutual Life Co. vs. Hillmon. 
Indeed, it is among the most usual weapons of de¬ 
fense put in the hands of an accused person. It is 
the only method of cutting off underground, malevo¬ 
lent currents, visible at some time to no one but the 
accused and his counsel, and sometimes not even to 
both of them. Without its uncontrolled exercise, 
justice would be absolutely unattainable in many 
cases. The greatest of all French novelists, writing 
with reference to some noblemen charged with vio¬ 
lence towards a person who had acquired their con¬ 
fiscated estates at the period of the incipiency of the 
First Empire, pointed out the hopelessness* of de¬ 
fendant before a jury, some of whom had purchased 
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national lands, although no issue relating thereto 
was involved. In the present case the district court, 
according to well-settled rules, was pri\ileged to 
refer formally to its own records, and, for the pur¬ 
pose of advising ourselves with regard to the spirit 
of this statute, we can informally turn thereto On 
doing so it might appear by proceedings in bank- 
ruptcy against Betts and Fisher, that their dealings 
were very extensive, and either through fraud or 
blundering on their part, very unfortunate. 1 hev 
dealt with a great many persons, ranging through 
many localities in the district of Massachusetts, and 
involving heavy losses. These facts illustrate the de¬ 
sirability of being able to purge the jury with refer¬ 
ence to the numerous localities where this trial 
might stir up smoldering prejudices, thus emphasiz¬ 
ing the necessitv, under at least some circumstances, 
of enlarging the number of challenges proportion¬ 
ate! v to the number of offenses alleged. Black- 
stoned Commentaries, volume 4, 353, characterizes 
this principle as involving ‘an arbitrary and capa¬ 
cious species of challengeand the learned author re¬ 
gards the law as protecting it not only for substan¬ 
tial reasons, but so tlldt, ^ # , « 

sions and unaccountable prejudice.-' the prisoner nu.> 
have assurance that the jurors stand unprejudiced, 
and that he may have a ‘good opinion of them. 
However this may be, the purposes for which per¬ 
emptory challenges are required are of such varied, 
unexpected and sometimes unprecedented characters 
that the inability to accomplish justice without them 
prohibits the courts from clipping the wings of the 
right to them beyond what the common law or the 

statute clearly requires.” 

The exact language of the Supreme Court of the United 
States in the case cited is as follows. 

“But although the defendants might lawfully be 
compelled, at the discretion of the court, to t^ the 
cases together, 

tinct and required separate verdicts and judgments, 
and no defendant could be deprived without its con¬ 
sent of any right material to its defense, whether by 
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way of challenge of jurors, or of objection to evi¬ 
dence, to which it would have been entitled if the 
cases had been tried separately. Section 819 of the 
Revised Statutes provides that in all civil cases ‘each 
party shall be entitled to three peremptory chal¬ 
lenges; and in all cases where there are several de¬ 
fendants ot several plaintiffs, the parties on each 
side shall be deemed a single party for the purpose* 
of all challenges under this section.’ Under this pro¬ 
vision, defendants sued together upon one cause of 
action would be entitled to only three peremptory 
challenges in all. Rut defendants in different ac¬ 
tions cannot be deprived of their several challenges, 
by order of the court, made for the prompt and con¬ 
venient administration of justice, that the three cases 
shall be tried together. The denial of the right of 
challenge, secured to the defendants by the statute, 
entitles them to a new trial.” 

Mutual Life Ins. Co. vs. TIillmon, 145 U. S. 
285, 293. 

And that high tribunal has thus spoken respecting the 
right of challenge, and Blackstone’s observations thereon 
referred to in the Betts case: 

“The right of challenge comes from the common 
law with the trial by jury itself, and has always 
been held essential to the fairness of trial by juTV. 
As was said by Blackstone, and repeated by Mr. 
Justice Story: ‘In criminal cases, or at least iii cap¬ 
ital ones, there is in favorem inter, allowed to the 
prisoner an arbitrary and capricious species of chal¬ 
lenge to a cerain number of jurors, without show¬ 
ing any cause at all; which is called a peremptorv 
challenge; a provision full of that tenderness and 
humanity to prisoners, for which our English laws 
are justly famous. This is grounded on two rea¬ 
sons: 1. As every one must be sensible, what sudden 
impressions and unaccountable prejudices we are apt 
to conceive upon the bare looks and gestures of 
another; and how necessary it is that a prisoner 
(when put to defend his life) should have a good 
opinion of his jury, the want of which might totally 




disconcert him; the law wills not that he should be 
tried by any one man against whom he has con¬ 
ceived a prejudice even without being able to assign 
a reason for such his dislike. 2. Because, upon chal¬ 
lenges for cause shown, if the reason assigned prove 
insufficient to set aside the juror, perhaps the bare 
questioning his indifference may sometimes provoke 
a resentment; to prevent all ill consequences from 
which, the prisoner is still at liberty, if he pleases, 
peremptorily to set him aside.’ ” 

Lewis vs. U. S., 146 U. S., 370, 376. 

In exact accord with the Betts and Hillmon cases is the 
following, in which the question under consideration is ma¬ 
turely treated: 

Butler vs. Evening Post Pub. Co., 148 Fed. Rep., 
821. 

And it is held by eminently respectable authority, as dis¬ 
closed bv the ratio decidendi of the court-, even that where 

%J # 

counts for different offences are joined in one information, 
the defendant has the right to the full number of challenges 
to which he is entitled on each count. 

People vs. Sweeney, 55 Mich., 586. 

Although no point on the fact was made in the court 
below, it is anticipated that reliance may be sought to be had 
bv the Government upon the fact that in the Hillmon, Betts 
and Butler cases, it was section 921, rather than section 1024, 
R. S. U. S., that was considered. If to be made, the point 
is without merit or significance. 

As seen above, the effective words of section 1024 as 
respects the trial of two or more cases together are. 

“and if two or more indictments are found in such 
cases, the court may order them to be consolidated.” 

This section applies to criminal cases only. 
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Section 921, which apparently applies to civil cases only, 
is as follows: 

^ hen causes of a like nature or relative to the 
same question are pending before a court of the 
United States, or of any Territory, the court may 
make such orders and rules concerning proceedings 
therein as may be conformable to the usages of courts 
for avoiding unnecessary costs or delay in the ad¬ 
ministration of justice, and may consolidate said 
causes when it appears reasonable so to do.” 

In McElroy vs. United States. 164 U. S., 77, the Su¬ 
preme Court, speaking of section 1024, uses the following 
expression, which has several times been cited without no¬ 
tice of the fact that it was purely obiter dictum, not essen¬ 
tial to the decision, and in fact improvidently spoken, 
namely: 

“The order of consolidation under this statute put 
all the counts contained in the four indictments in 
the same category as it they were separate counts of 
one indictment.” 

The McElroy case was this: There were six defendants 
in four indictments; the first, for assault with intent to kill 
a certain person on a certain day; the second, for assault 
with intent to kill another person on the same day; the third, 
for arson of the dwelling of another person on another day. 
and the fourth, for the arson of the dwelling of still another 
person on the day named in the first two indictments. The 
first three indictments were against all of the defendants, 
and the fourth was against three of them and not against 
the others. 

The decision of the court is as follows (pp. 79-80): 

. “On the face of the indictments there was no con- 
nection between the acts charged as committed April 
16 and the arson alleged to have been committed two 
weeks later, on which last occasion the Government’s 
testimony, according to the record, showed that the 



two defendants, diaries Hook and Thomas Stuffle- 
bean, were not present. The record also discloses 
that there was no evidence offered tending to show 
that there had been or was a conspiracy between de¬ 
fendants, or them and other parties, to commit the 
alleged crimes. 

“The several charges in the four indictments were 
not against the same persons, nor for two or more 
acts or transactions connected together; and in our 
opinion they were not for two or more acts or trans¬ 
actions of the same class of crimes or offenses which 
might be properly joined, because they were substan¬ 
tive offenses, separate and distinct, complete in them¬ 
selves, and independent of each other, committed at 
different times and not provable by the same evi¬ 
dence. In cases of-felony, the multiplication of dis¬ 
tinct charges has been considered so objectionable 
as tending to confound the accused in his defense, or 
to prejudice him as to his challenges, in the matter of 
being held out to be habitually criminal, in the dis¬ 
traction of the attention of the jury, or otherwise, 
that it is the settled rule in England and in many of 
our States, to confine the indictment to one distinct 
offense or restrict the evidence to one transaction. 
(Citing cases.) Necessarily where the accused is 
deprived of a substantial right by the action of the 
trial court, such action, having been properly ob¬ 
jected to, is revisable on error. 

‘It is clear that the statute does not authorize the 
consolidation of indictments in such a way that some 
of the defendants may be tried at the same time with 
other defendants charged with a crime different 
from that for which all are tried. And even if the 
defendants are the same in all the indictments con¬ 
solidated, we do not think the statute authorizes the 
joinder of distinct felonies, not provable by the same 
evidence and in no sense resulting from the same 
series of acts. 

‘I nder the third clause relating to several charge^ 
‘for two or more acts or transactions of the same 
class of crimes or offenses,’ it is only when thev ‘mav 
be properly joined’ that the joinder is permitted the 
statute thus leaving it for the court to determine 

41 
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whether in any given ease a joinder of two or more 
offenses in one indictment against the same person, 
is inconsistent with the settled principles of criminal 
law/ as stated in Pointers case [151 U. S., 396].” 

Obviously, therefore, the remark of the court touching 
the effect of an order of consolidation under section 1024 
was wholly beside the matter decided (which was that the 
indictments could not properly be consolidated under the 
section), and wholly irrelevant to the reasoning of the court 
in reaching its decision. 


The remark under notice was quoted by this court in Bass 
vs. I nited States, 20 App. 1). C., 232, 239, and was made the 
ground of the decision in that case that it was error to con¬ 
solidate two criminal prosecutions under section 5480, K. S. 
1. S., \\ here the several counts of the indictments pre¬ 
sented three offences not committed within the same six 
calendar months; and it was also quoted in the Betts case, 

m which, however, several such indictments were tried to¬ 
gether. 


And the following are authority that, even for viola¬ 
tion of section 5480, R. S. U. S., several indictments may 
be ordered to be tried together, or as it is said, consolidated. 
Hanley vs. United States, 127 Fed. Rep., 929. 
Brown vs. United States, 143 Fed. Rep., 60. 

Booth vs. United States, 154 Fed. Rep.,' 836. 

United States vs. McVickar, 164 Fed. Rep., 894. 

In re De Bara, 179 U. S., 316. 


Of course, the court in each of these cases was in error if 
the order of consolidation in effect put all the counts con- 
tained in the j^exeral indictments **in the same categorv as 
if they were separate counts of one indictment;” and in 
truth the authority for trying several cases together, or con¬ 
solidating them, as it is inaptly said, is of the slightest im¬ 
portance. Although, as above indicated, section 921, R. S. 
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U. S., apparently applies to civil cases exclusively, it was 
under that section that the nine indictments under section 
5480 R S. U. S., in the Betts ease were tried together; and 
as is held in Brown vs. United States, supra, on the au¬ 
thority of Logan vs. United States, 144 U. 8., 263, and inti¬ 
mated in various other cases, a court of the U nited States 
may in its discretion and independently of any statute on 
' the subject, order cases to be tried together. The bottom 
question in every instance is, what was done in such in¬ 
stance; were several cases tried together, the identity o 
each being preserved, or were they consolidated, in the sense 
of being unified or, so to speak, mashed together, so as to 
make them “unite into one mass or body ?” And this is the 
exact question which had the court’s attention in the Betts 
case, in which the true meaning of both section 921 and sec¬ 
tion 1024 in respect of consolidation, so-called, is clearly 

elucidated. , , •, 

In that case, as stated in the opinion, the record showed 

that, the several indictments were ordered to be tried to¬ 
gether. but the authority to make such order clearly rested 
in the words “mav consolidate;” and speaking of the effec 
of the order, in the light of the circumstances, the court con- 

vincinglv said (pp. 230, 234): 

“Plainly the indictments were not consolidated, 
localise the record shows that there were separate 
verdicts and cumulative sentences, so that each pro¬ 
ceeding retained its identity. The entire effect of 
the order was only that the various indictments were 
tried together by the same jury. under 

the circumstances, this was not a consolidation in 
the proper sense of the word. The natural meaning 
and inherent force of the word consolidation 
perfectly plain and irresistible, although it is known 
that in some of the authorities the word is used 
loosely. It has its place in proceedings in equity or 
in admiralty, where several libels or petitions are, 
by authority of the court, combined into one, so that 
at the close" only one decree is rendered, An exam¬ 
ple of this in admiralty is found in The North Stax, 
106 U. S., 17, where unification by consolidation 
proper was clearly expressed.’ 
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Webster’s definition of “consolidation” is “to unite into 
one mass or body” (approved in Independent District of 
Fairview w. Durland, 45 la., 53, 56); and the test of con¬ 
solidation of two or more cases in law is whether there are 
to be several verdicts and judgments, or only one: of the 
former case to predicate consolidation is a solecism. 

\ erv clearly, apart from any expression of any court, 
however strong, consolidation of the cases at bar cannot l>e 
asserted; for, as above shown, not only are the two cases 
radically different in character, but also they were, in fact. 

tried side bv side, and a separate verdict was rendered in 
each. 

It results that the authority of Betts vs. United States, 
resting as it. does upon the principles enunciated in In¬ 
surance Company vs. Hillmon, remains untouched, and that 
the error under consideration is well assigned. 


3. It was error in the court below to overrule the defend¬ 
ants challenge for cause to the juror .Torg. 

The discussion of this assignment of error cannot be bet¬ 
ter prefaced than by quoting the forceful and apt words of 

the appellate court of Kansas in State vs. Otto, 61 Kans 
58, 63. 

“It is the duty of the court, imposed both bv stat¬ 
ute and by the principles of natural justice. to stand 
as a vigilant guard over the jury box to the end that 
bias, prejudice, and preconceived opinion do not 
enter.” 


1 he juror Jorg was possessed of a preconceived opinion, 
and one which it would require evidence to remove. Upon 
his voir dire he testified he had read about the former trials 
of the case, and had read in the paper of the case as recently 
as the night before his examination, whereupon the follow¬ 
ing occurred: 

“Q. What you read in the paper about this case 
led you to form an opinion from the faHs. did it not? 
A. I did not quite catch on to that, 
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“Q. What you read about this case, led you to 

form an opinion, did it not? A. Yes, sir. 

Q. And you now have that opinion about the case. 

A. Well, yes. , . , 

“Q. And if you take your seat in the jury box \ou 

will still have that opinion of course, would you not. 

A. Well, I would not like to say that, because— 

“Q. (Interrupting.) Haven’t you an opinion 

now? A. Sure. , 

“Q. And if you left the room now you would leave 

it with that opinion, would you not? A. Sure. 

“Q. And if you take vour seat in the jury box you 

would still have that opinion? A. Sure. 

“Q. And it would take evidence to remove it. A. 

Sure.” 

Whereupon the juror was challenged for cause. He was 
then interrogated by the court and expressed his ability to 
dispossess himself of his opinion and decide the case upon 
the evidence, and upon being again examined by defendant s 
counsel, he reaffirmed the possession of an opinion as to the 
euilt or innocence of the defendant which it wou require 
evidence to remove, and later again expressed to the court 
his ability to decide the case upon the evidence. 

The juror’s examination clearly developed the_ fact tba 
he had an opinion as to the guilt or innocence of the defend¬ 
ant based upon what he had read of the case, and was there 

fore under the authorities a disqualified juror. 

One who has formed and expressed a right positive optt - 
ion from rumor and newspapers, and evidence would beRe¬ 
quired to remove it, is incompetent though he says e c 

oive the defendant a fair trial. 

Washington vs. Com., 86 Va., 405. 

y juror stated that he had formed and expressed a hypo¬ 
thetical opinion, but that said opinion could be changed 
by evidence; that he had formed it from reading 
ners and from what he had heard, but could gne the p . 
L; a fair and impartial trial. And thereupon the pns- 
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oner propounded to him the following question: “Have 
you now a decided opinion in your mind as to the guilt or 
innocence of the prisoner, without evidence?” To which 
the juror answered, “I haven t a decided opinion, but rather 
a positive one.” “Would it require evidence to remove the 
opinion you now have?” To which the juror answered. 
“It would.’ It was held on appeal that the juror was in¬ 
competent and the judgment was reversed on that ground. 
Dejarnette vs. Com., 75 Va., 867. 

It does not alter the situation or qualify the juror who 
has positively affirmed the possession of an opinion, that he 
expresses his confidence to try the defendant imparts!lv. 
notwithstanding that opinion. 

“It does not matter that he [the juror | had the 
self-confidence to swear that he could try the car sc 
impartially. It was not for him to determine his 
competency on that point.” 

Louisville, N. 0. & T. R. Co. vs. Mask. <>4 
Miss., 738, 744. 

In its least objectionable light the juror’s examination 
disclosed a doubt as to whether he was competent, and that 
doubt should have been resolved in favor of the defendant. 
It is not necessary that the juror’s incompetency should 
have been established by the record. It is sufficient if ihe 
record discloses that his incompetency is doubtful In Holt 
vs. People, 13 Mich., 224, Judge Cooley said (pp. 227, 228/: 
“In criminal cases, whenever after a full examination, the 
evidence given upon a challenge leaves a reasonable doubt 
of the impartiality of the juror, the defendant shall be given 
the benefit of the doubt.” 

Therefore it is respectfully submitted the error under con¬ 
sideration is well assigned. 
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4. It was error to overrule the defendant’s motion in arrest 
of judgment as to the book indictment. 

No sentence could properly be predicated upon indictment 
No. 26500. first, because the statute upon which said indict¬ 
ment purports to be based is void and of non-effect, and, sec¬ 
ond, the indictment lacks averments essential to constitute 
an offense under said statute. 

First. The statute reads: 

“Whoever, with intent to defraud or injure another 
person, shall take away or conceal any writing 
whereby the estate or right of such other person shall 
or may be defeated, injured or altered shall suffer im¬ 
prisonment,” etc. 

It is impossible to make sense out of that statute without 
reading into it words necessary to give it the meaning thu 
legislature probably intended, which, of course, is not per¬ 
missible under any rule of statutory construction. What i* 
it that is to defeat or injure or alter the estate or right of 
another person? Is it the taking away and concealing ihe 
writing, or the writing itself? Grammatically it means the 
writing, because the word is used without punctuation. The 
statute therefore defines the writing with which it deals as a 
“writing whereby the estate or right of such other person may 
be defeated, injured, or altered,” and punishes whoever shall 
take away or conceal such a writing. In other words, the 
statute makes it an offense against a person to take away from 
him or conceal a writing which would defeat, injure, or i Iter 
his estate or right if not taken away or concealed. That is 
what the statute means without adding words to it, and it is 
impossible to make sense of it without inserting words into it. 

“Whoever, with intent to defraud or injure another per¬ 
son, shall take away or conceal any writing,” the taking or 
concealing of which shall or may defeat, injure, or alter 
the estate or right of such other person, shall be punished, 
etc., is probably what was intended to be enacted. But we 






32 

nuist construe the statute as it is, and iis it is it is nonsensical 
in law and accordingly void and of non-effect. 

Second. The indictment in nine separate particulars fails 
of essential averments, each of which is set out with particu¬ 
larity in the motion in arrest of judgment (Rec., 14-15, fois. 
28-31), and each of which it is submitted is sufficient to have 
required the arresting of the judgment based thereon. 

o. The discussion of this assignment of error will he taken 
up with the tenth group of errors. 

b. It was error to permit to be Tead to the jury the tran¬ 
script of the testimony given at a former trial of a witness 
since deceased. 

It is respectfully submitted, notwithstanding the decision 
of the Supreme Court in Mattox rs. United States, 156 U. S., 
*237, that the constitutional requirement that a defendant 
shall be confronted by the witnesses against him is not met 
bv reading to the jury the testimony of a witness since de¬ 
ceased given at a former trial. 

It has been held in State courts, notably in Virginia (Finn 
r*. Commonwealth, 5 Rand., 701), that in a criminal case 
such proof may not be given. 

It is submitted, a proper interpretation of the constitu¬ 
tional provision is not merely that the defendant shall have 
had the right at some stage of the proceedings against him to 
see the witness and ask him such questions as he may desire, 
but that the jury which is to pass upon the defendant’s guilt 
shall have the opportunity to see the witness against him. 
and from the witness’s demeanor on the stand and his man¬ 
ner of testifying in the presence of the man his words are 
accusing, determine what weight, if any, they will give to 
the words that fall from his lips. The living man in the 
witness chair is the witness against the accused by whom he 
is entitled by the Constitution to be confronted, and that 
constitutional requirement is not met and cannot be met 
by reading what may have been said at another time. 
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7. It was error to admit in evidence the Murphy and 

Burch transaction. . . A 

Indictment No. 26833, as appears from the opinion and 

decision of this court in a former appeal in this case (Miller 
«t. u. a, 37 Apps. D. C„ 138), contained thirty-four counts. 
Among them were counts based upon the Murphy and Burcli 
transactions, and of them the defendant was acquitted at 
the first trial. The evidence as to said transactions was 
offered by the Government on the theory that the bank 
records showed no deposit of the sums received bj the de¬ 
fendant in said transactions and there appeared on the cash 
book of the association no entry of the receipt of said sums, 
and it was claimed they therefore showed the defendant had 
a motive for the destruction of the association’s books. 

A court and jury having said that there was nothing in 
said transaction for which the defendant could be called to 
account, at the time said evidence was offered, said trans¬ 
actions involved nothing that the defendant was concerned 
with and it was error to permit the evidence to go to the jury 
as a suggestion that because of said irregularities the defend¬ 
ant had a motive for the destruction of the associations 

books. 


8 It was error to hold that there was evidence in the 
case' tending to show that the defendant destroyed or con¬ 
cealed any records or books of the association. 

There ‘is no evidence in the record to warrant the sub¬ 
mission to the jury of the question of the defendant sguilt 
of the destruction or concealment of the association sbwks. 
All the record contains on that subject is that it was the duty 
of the defendant to have in charge all the books and papers 
belonging to the association and upon the expiration of his 
term of office to turn them over to his successor (Rea, 23, 24, 
fols 48 49) ; that it was his duty to preserve all bonds, deeds 
of trust, title reports, and other valuable papers, and to keep 
accurate accounts and records of all moneys received and 
disbursed and all business transacted, for which certain 

51 
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books enumerated on pages 25 and 26 of the record, among 
others, were provided (Rec., 25, 26, fols. 52, 53); that the 
association had, down to March, 1908, a vault and a safe 
wherein were kept all its hooks and valuable papers; and 
thereafter during the times mentioned in the indictment it 
had no vault, but a safe, in which said papers and most of 
its books, including those enumerated as aforesaid, were 
kept; that the books kept in the vault and safe, respectively, 
were, in ordinary course, placed therein at the close of each 
day’s business, and the said vault and safe, respectively, were 
then locked and the combination to said safe was known to 
the defendant only (Rec., 26, fob 53); that a meeting of the 
association was held at its office on the 4th of June, 1908, 
and during said meeting the books and records of the asso^ 
ciation were in the office (Rec., 29, 30, fol. 60, 61), and that 
thereafter, on July 11, 1908, receivers of the association were 
appointed by the Supreme Court of the District of Columbia, 
who, on taking possession of its assets and effects, after due 
inquiry and search in that behalf, failed to obtain or dis¬ 
cover any of the books enumerated as aforesaid, or the valu¬ 
able papers of the association, or the whereabouts thereof, 
except the cash book which was given in evidence (Rec., 
30, fob 62); that the defendant was at the office of the 
association June 16, 1908, and the books of the association 
were on said day in its office as was usual theretofore; that 
between said 16th day of June, 1908, and the 2nd dky of 
July, when the safe was opened, various members of the 
board of directors endeavored to get into communication 
with the defendant without success for the purpose of having 
the safe opened so that the books supposed to be therein 
might be used (Rec., 30, fols. 61, 62). 

This, it is submitted, falls far short of tending to show 
concealment or destruction of said books by the defendant, 
leaving out of account the testimony on behalf of the de¬ 
fendant (Rec., 33, fols. 67, 68) that'from said 16th day of 
June, when the books were locked in the association’s safe, 
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down to said 2d day of July, when the safe was opened the 
defendant was not at the office of the association. 

There was, of course, evidence in the case that the e- 
fendant had a motive for the destruction of the association s 
hooks, but none that he was in fact concerned in their, de- 
st ruction or concealment. 

That being the state of the evidence, the defendant s sec¬ 
ond prayer should have been granted, instructing t e jury 
that while they had a right from any proven fact to infer 
anv other fact reasonably inferable therefrom they could not 
use such inferred fact as a basis from which to infer some 
other fact tending to establish the defendants guilt Said 
prayer, it is submitted, correctly states the law against basing 

an inference on an inference. 

United States vs. Ross, 92 U. S., 2ol. 

Douglass vs. Mitchell's Executor, 11 Casey (Pa.), 440. 

Manning vs. Ins. Co., 100 U. S., 693. 

Phila. Passenger Rv. Co. rs. Hennce, 

431. . ... 

Jones on Evidence, second ed., section 10 . 

9 It was error to hold that a conversion of the funds of 
the association could be inferred from the fact of the receip 
of s U ch funds without explanation of the disposition there . 

:s‘h. A. h.- »»«■ "° m ( 

that he m tact con and ^ abgence 0 f 

the mere fact that he (be same wa8 applied by 

any explanation converted the same. 

* the G ~r 

showing the receipt of money “ant and .he 

contended, nothing was shown beyond tha . 
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fore, his right to have the jury instructed that some evidence 
<*ther than of the receipt of funds and an absence of ex¬ 
planation as to their disposition was necessary to warrant a 

conclusion that- he had fraudulently converted it to his own 
use. 


it is necessary to sustain a conviction of embezzle¬ 
ment that there should have been put in proof some 
act of conversion. 

Whar. Crim. L.. sec. 1058. 


1 he failure of the accused to pay over the monev 
which he is charged with having embezzled, if un¬ 
explained, does not of itself raise a presumption of 
felonious appropriation sufficient to convict. 

State vs. O’Kean, 25 La. Ann., 901. 

1 lie mere failure of an agent to pay over money 
to his principal after he has received it, does not 
of itself constitute the crime of embezzlement. 

Home Lumber To. es. Hartman, 45 Mich., 

647. 

A mere failure by an agent to return money en¬ 
trusted to him. without evidence of a fraudulent ap¬ 
propriation or conversion of such monev by the 
agent, is not sumcient to constitute the crime of em¬ 
bezzlement. 

Henderson vs. State, 129 Ala.. 104. 

See also— 

2 Bishp. New Crim. L., sec. 376. 

Fitzgerald vs. State. 50 N. J. L.. 475. 

People vs. (ialland, 55 Mich., 628 

People i*. Hurst, 62 Mich.. 276. ' 

State vs. McHonald, 133 N. C.. 680. 


10. It was error not to hold that if the defendant formed 
the intention of converting the funds of the association 
before or at the time of the receipt of such funds and con¬ 
verted the same pursuant to such intention, he was not 
guilty of embezzlement. 
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The distinction between the offenses of embezzlement and 
larceny are well defined and abundantly recognized. 

In the case of Griffin vs. State, 4 Tex. App., 390, 409, the 
court very clearly states it as follows. 


“Embezzlement is a fraudulent appropriation of 
such property as the statute makes the subject of em¬ 
bezzlement under the circumstanees in the statute 
minted out, by the person embezzling to the injury 
of the owner thereof. Bish. Cr. Law, sec. 332 T 
embezzlement statutes were passed to P r ? v . lde J. or 
eases which larceny at common law did not include, 
so that nothing that is larceny at common law is in¬ 
cluded in the embezzlement statutes, and nothing 
that is included in the embezzlement statutes is 
larceny at common law.” 


The same principle is recognized and approved by the 
Supreme Court of the United States in Moore «. United 
States, 160 U. S., 268, wherein the court said: 


“Embezzlement is the fraudulent appropriation of 
property by a person to whom it has been entrusted, 
or mu/whose hands it has lawfully come; and it 
differs from larceny in the fact that the original t 
ing of the property was lawful or with the consent 
thf owner, while in larceny the felonious intent must 
have existed at the time of taking. 


In the case of Grin vs. Shine, 189 U. S 181, 196, the 
court commented upon and approved the holding of Moore 

r*. United States: 

As distinguished from larceny, the intent in em¬ 
bezzlement must have arisen subsequent to the tak¬ 
ing of possession of the property, since to ob am P°s- 
«ession of property from the owner with the inten- 
tion°of appropriating it, which intention is earned 
out, constitutes larceny, not embezzlement. 

15 Cyc., 491-492. 


If the case is 
that possession 


larceny at common law from the fact 
of the goods was originally obtained 



by the bailee fraudulently, animo furandi, the prose¬ 
cution for embezzlement under these [embezzlement I 
statutes fails. 

Whar. Crim. L., sec. 1050. 

1 lie court was asked by the defendant’s seventh prayer, 
which was refused, to instruct the jury upon the question of 
intent in this language: 

“If you find from the testimony that at the time 
of receiving the money described in either of the said 
counts, it was the intent of the defendant, before and 
at the time of receiving the same, not to account to 
the said association therefor, but to use the same for 
his own purposes and to appropriate the same to his 
own use, and that in pursuance of such intent and 
in carrying the same into effect, he, in fact, wrong¬ 
fully converted to his own use, or fraudulently made 
way with, or secreted the same, he cannot be found 
guilty of embezzling such money, or anv part 
thereof.” 

It is to be remembered that the defendant was secretary- 
treasurer of the association, and the Government offered evi¬ 
dence tending to prove, that “as such it was his duty, among 
other things, to receive all checks and moneys paid to the as¬ 
sociation and deposit them, in the association's depositor // 
(Rec., 23, fol. 48), which was the Farmers’ and Mechanics' 
National Bank of Georgetown. That is, upon the receipt 
of any checks for Tnoney due the association it was his duty 
to deposit them in said bank, as it was to deposit any cash 
which might be paid him for the association. 

The transfer of the Copp and Blackmail loans were effected 
and the ampunt due the association in each instance was paid 
to the association by checks indorsed to its order, which said 
checks were delivered to the defendant. It then became and 
was the duty of the defendant to deposit said checks in the 
Farmers’ and Mechanics’ National Bank of Georgetown. 
He was without authority to have them cashed and take the 
money into his custody. On the theory of the Government 
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that the defendant had said checks cashed and appropriated 
the money to his own use, he must have intended to do so 
while the" checks were in his possession, and the existence of 
that intention is evidenced by the fact that instead of de¬ 
positing said checks as it was his duty to do, he had them 
cashed. That being so, he embezzled the checks which were 
in his custody, by virtue of his office and employment, but 
committed larceny of the money received on said checks, 
which did not come into his possession by virtue of his office 
or employment, but by virtue of his own wrongful acts in not 
depositing the checks and appropriating them to his own 
use. and thereby embezzling them. It was manifestly, there¬ 
fore. error to refuse the defendant’s seventh prayer, and to 
permit the jury to convict him of embezzlement when all 
the Government’s evidence tended to prove he was guilty, if 
at all. of larceny. 

It is respectfully submitted that the judgment of the court 
should he reversed. 

HENRY E. DAVIS, 

JOHN E. LASKEY, 

Attorneys for Appellant. 
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October Term, 1913. 


No. 2540. 


J. BARTON MILLER, Appellant, 

V8. 

UNITED STATES OF AMERICA. 


SUPPLEMENTAL BRIEF IN BEHALF OF APPELLANT. 


I. 

Statement. 

As appears from the record (pages 6-8), and the briefs 
of counsel heretofore filed, the two indictments against the 
appellant (hereinafter called defendant), numbered respec¬ 
tively 26500 (for convenience called book indictment) and 
26833 (for convenience called embezzlement indictment), 
were on May 2, 1911, consolidated and set for trial May 22, 
1911. On the trial the defendant was convicted on both 
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indictments June 13, 1911, and on June 23, 1911, his mo¬ 
tions for a new trial and in arrest of judgment on the book 
indictment, and for a new trial on the embezzlement indict¬ 
ment, were overruled by the court. Thereupon the defend¬ 
ant was sentenced on the embezzlement indictment, but, 
after the overruling of the motions on the book indictment, 
the following proceeding thereon was had: 

“And, thereupon, the attorney of the United States 
moves the court to pronounce the sentence of the law 
in this case; w’hereupon the court continues the said 
motion for sentence until the further order of the 
court; and, thereupon, the defendant enters into a 
recognizance in the sum of one hundred dollars 
($100) for his appearance in this court from day to 
- day at the present and subsequent terms thereof to 
hear and receive the sentence of this court in this 
case to be pronounced, when required, or if he, the 
said defendant, depart the court without leave.” 


An appeal was duly taken from the action of the court on 
the embezzlement indictment, but as there was no judgment 
on the book indictment no appeal could be taken therefrom. 

On the hearing of the appeal on the embezzlement indict¬ 
ment, the judgment was reversed and a new trial granted, 
upon the ground, appearing from the opinion, that one of 
the jurors w T ho sat in the consolidated causes was disquali¬ 
fied. The mandate of this court ordering a new T trial on the 
embezzlement indictment having gone to the court below on 
March 22, 1912 (Rec,, 9, 10), thereafter, and on November 
8, 1912, the United States, through its attorney, filed in the 
cause on the book indictment an information reciting in 
substance the proceedings down to and including the re¬ 
manding of the embezzlement cause and stating as follows: 

“That the aforesaid order continuing the motion 
for judgment in the above-entitled [book] cause still 
stands unaltered, and the necessary result of the de¬ 
cision of the Court of Appeals is to render futile and 
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unavailing any judgment and sentence that may be 

imposed therein. . . 

“It is the desire of your petitioner again to try the 
defendant upon both indictments, on November 
eighteenth, A. D. 1912, and to this end it is neces¬ 
sary that the verdict of guilty in the above-entitled 
cause be set aside, and the two indictments again 

ordered consolidated for trial. 

“The premises considered, your petitioner prays 
that the aforesaid verdict of guilty in the above-en¬ 
titled cause be set aside, so that application may be 
forthwith made for the consolidation of the said two 
indictments for trial on the eighteenth instant” 
(Rec., 10-11). 


The defendant objected to the consideration of this mo¬ 
tion, upon the grounds, among others, that the term at 
which the verdict in question was rendered had expired, 
“and further that at the said term the defendant’s motion 
to set aside the verdict had been considered and overruled 
by the court,” which objection the court overruled and the 
defendant duly excepted; and the motion being heard by 
the court the following action was had: 

“It is adjudged and ordered that the order hereto¬ 
fore entered in said cause on the twenty-third day of 
June, A. D. 1911, continuing the motion of the 
United States for sentence, be, and the same hereby 
is, vacated, and that the motion of the United States 
for sentence be, and the same hereby is, overruled; 
and it appearing from the record herein that one of 
the jurors who sat in the cause was disqualified to act 
as such, it is further ordered that the said verdict of 
guilty be, and the same hereby is, set aside and held 
for naught, and that the said cause stand for a new 
trial, to which action of the court also the defendant, 
by his attorney, excepts, and the same is noted” 
(Rec., 12). 

Thereupon the United States moved for a consolidation 
of the two indictments for the purposes of trial, which mo- 
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tion was granted, and to the order granting the same the 
defendant duly excepted (Rec., 13). 

The defendant was thereupon tried on the two indictments 
and convicted and sentenced on each. 

The present appeal is from the action of the court below 
in the premises and upon exceptions taken during the course 
of the trial. 


II. 

ARGUMENT. 

According to the understanding of counsel, this supple¬ 
mental brief is to be confined to the questions arising upon 
the action of the court in relation to the book indictment, 
which questions are presented by the following propositions: 

1. The court below was without power to continue indefi¬ 
nitely the so-called motion of the Lnited States for sentence 
at the conclusion of the former trial. 

2. If the action of the court below in continuing the so- 
called motion for sentence was not an indefinite continuance 
and accordingly invalid, it was a continuance for further 
action by the court within the same term, or at most at the 
next succeeding term. 

3. If, under the rule of court invoked by the United 
States, the so-called motion for sentence might be deemed to 
have had the effect of keeping the term open, it could have 
such effect for the purposes of such motion only; wherefore 
all that the court could do at the subsequent or supposed 
prolonged term was to pass upon the motion for sentence, 
and, having, first, vacated the order continuing the same, and 
thereby vacated the supposed continuance of the term and so 
put an end to the cause as of the trial term, and, secondly, 
ha\ ing passed upon that motion by denying the same, the 
court exhausted its jurisdiction and authority in the cause. 

4. The court, having at the term at which the former trial 
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was had overruled the defendant’s motion for a new trial, 
was without power thereafter and at a subsequent term to 

vacate its action in the premises. 

5. The court was without power, after the expiration of 
the term at which the former trial was had, to set aside the 
verdict rendered at that trial and to grant a new trial. 

6. The action of the court prior to the order for consoli¬ 
dation, however such action may be construed or considered, 
placed the cause in such situation that it was no longer the 
subject of consolidation with the embezzlement cause. 

7. By the court’s omitting to take at the time of its action 
the only action in favor of the United States possible upon 
any tenable hypothesis of the case, namely, the granting of 
the so-called motion for sentence and the sentencing of the 
defendant, the defendant was materially prejudiced. 

1. The court below was without power to continue indefi¬ 
nitely the so-called motion of the United States for sentence 
at the conclusion of the former trial. 

In the main brief for the defendant (page 13), it is sub¬ 
mitted that while an application, or so-called motion, for 
sentence may be continued by a court for a definite time for 
anv inquiry the court may desire to make, it may not be 
continued for an indefinite time without depriving the court 
of jurisdiction thereafter to pronounce sentence. This posi¬ 
tion is fully sustained by the authorities cited, which it is 
deemed unnecessary here to repeat, but to them may be 
added the following: 

“A continuance for sentence cannot be for an in¬ 
definite time, but should be to a subsequent term.” 
Tuttle vs. Lang, 100 Me., 123, 126. 

And see— 

Peo. vs. Kennedy, 58 Mich., 372. 

Of the cases cited to the supposed contrary in the main 
brief for the United States (pages 4 et seq.) } some are readily 
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distinguishable from those cited for the appellant, and others 
are plainly inapplicable, or, in the legal sense, impertinent. 

Com. vs. Dowdican’s Bail, 115 Mass., 133, turned upon a 
local practice in Massachusetts, sanctioned by statute. The 
remaining cases either deal with the question of the power 
of suspending, as distinguished from postponing, sentence, 
or confessedly turn upon local practice. And none of the 
cases cited for the United States touches the practical ques¬ 
tion hereinafter considered, namely, assuming a valid con¬ 
tinuance or suspension of an application, or so-called motion, 
for sentence, what authority has the court at any time be¬ 
yond acting upon such application or motion by granting or 
denying the same? 

2. If the action of the court below in continuing the so- 
called motion for sentence was not an indefinite continuance 
and accordingly invalid, it was a continuance for further 
action by the court within the same term, or at most at the 
next succeeding term. 

When a case is continued generally, without stating to 
what term, it operates as a continuance to the next regular 
term. 

Messenger vs. Brown, 1 Pinney (Wis.), 630, 638-9. 

And, obviously, a continuance “until the further order of 
the court is either a continuance for further action by the 
court at the same term or a continuance generally—that is 
to say, until the next succeeding term. 

In Com. vs. Maloney, 145 Mass., 205, cited in the main 
brief for defendant, the court said: 

‘ The record is in words that ‘the cause was con¬ 
tinued nisi upon payment of costs by defendant; to 
be again called up for sentence upon notice to the 
defendant.’ This was not in terms a final judgment, 
nor an absolute final disposition of the case; but the 
question is whether the defendant remained a party 
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to it, and, if not, whether he could subsequently be 
made a party. The case was not ‘continued within 
any meaning of that word known to the law. . 
tinuance is an adjournment to a time certain; a con- 
tinuance nisi is to a time certain unless something 
should occur to cause action upon the case before that 

time.” 


And if resort be had to the maxim “id cerium cst quod 
cerium, reddi •potest,” very clearly the order under considera¬ 
tion is to be read as though it contained after the words 
‘‘until the further order of the court” the additional words 
“at the present or next succeeding termand the fact is t at 
the further action of the court was not had until the third 
succeeding term, the order having been made at the April, 
1911. term, and the further action having been had at the 

October, 1912, term. 

3. If. under the rule of court invoked by the United 
States, the so-called motion for sentence might be deemed 
to have had the effect of keeping the term open, it could have 
such effect for the purposes of such motion only; wherefore 
all that the court could do at the subsequent or supposed pro¬ 
longed term was to pass upon the motion for sentence, and, 
having, first, vacated the order continuing the same, and 
thereby vacated the supposed continuance of the term and so 
put an end to the cause as of the trial term, and, secondly, 
having passed upon that motion by denying the same, the 
court exhausted its jurisdiction and authority in the cause. 

The rule invoked in the premises is rule 1, section 2, of the 
Rules of the Supreme Court of the District of Columbia, 
dealing with “terms of court,” and is as follows: 

“Each term shall continue until the commence¬ 
ment of the next term, and, as to any particular 
cause, until the final disposition of any motion, peti¬ 
tion or bill of exceptions contemplated by and hied 
or submitted within the time allowed by these rules. 


% 




a. An application to a court to impose sentence is not a 
motion, either in general or as contemplated by the rules of 
the court below. 

A motion in practice means an application to a court by 
one of the parties to a cause, or his counsel, in order to ob¬ 
tain some rule or order of court; an application for an 
order; an application for a rule or order of the court; an 
application for an order addressed to the court or judge by a 
party to a suit or proceeding, or one interested therein; an 
application to a court by one of the parties to the cause in 
order to obtain some rule or order. 

28 Cyc., 3-4, and cases cited. 

A motion, unless it be such a one as arises incidentally in 
the prosecution of a suit, is to all intents and purposes an 
action. It differs from other actions only in being conducted 
ore terms. There must be in it, as well as in other actions, 
actor, reus , and judex. 

Richardson vs. Talbot, 2 Bibb. (Ky.), 382, 384. 

Very clearly, therefore, a motion, in the general sense of 
the word, in\ol\es a party moving and a party moved 
against, each with the right to be heard in respect of the 
granting or denying of the motion. “Motion” may not be 
predicated of an application for sentence of one convicted 
of crime, whose only right is to be heard, not as to what the 

, to n 1 \ as to whether he has anything to 
say why there should be no sentence pronounced—« mere 
formality, as all agree. 

“A sentence is the final determination of a criminal 
court—a conclusion of law formally pronounced by a 
criminal court declaring the consequence to a defend¬ 
ant of the fact of guilt. * * * 

“A sentence is not the discretionary act of the 
court; it is the judgment of the law which the court 
is commanded to pronounce. The act of passing 
sentence, like the mere entering of judgment upon a * 





verdict, is purely a ministerial duty, and, therefore, 
its performance may be compelled by mandamus; 
such writ may as well issue to the successor of the 
judge before whom the cause was tried as to such 
judge, since the duty is perfunctory, containing no 

element or ingredient of discretion. ’ 

25 Ency. Law (2d ed.), 292, and cases cited. 

“The prayer for judgment is a purely formal mat¬ 
ter, and the judge can pass sentence whether it is 

prayed for or not.” 

State vs. Conly, 130 N. C., 683. 

Upon the rendition of a verdict of guilty in a criminal 
case, the power of the prosecutor over the case is at an end; 
what may follow pertains only to the court or the pardoning 

power. 

State vs. Judge, 48 La. Ann., 109. 

Wright vs. Donaldson, 158 Pa. St., 88, 91. 

The so-called motion for sentence is accordingly no mo¬ 
tion in any sense of the word known to the law; and it 
clearly is not a motion “contemplated by” the rules of the 
court below, which rules nowhere provide for, mention, or 
allude to any such proceeding as even an application to the 
court to pass sentence after conviction in a criminal case, or 
to render judgment in a civil one. 

b. If. however, under the rule of the court invoked, the 
so-called motion for sentence had the effect of keeping the 
term open, it could have such effect for the purposes of such 
motion only; for, says the rule, the “term shall continue 
* * * as to any 'particular cause, until the final disposi¬ 
tion of any motion, * * * contemplated by * * * 

these rules.” 

Very clearly the continuance of the term is exclusively 
(1) as to the particular cause, and (2) until the final dis¬ 
position of the motion operating to continue the term. This 




means, first, that nothing else can be done by virtue of the 
continuance of the term except the disposition of the matter 
continuing it, and, secondly, that eo instanti with the dis¬ 
position of that matter the continuance of the term—in other 
" ords, the term itself is at an end. A volume of argument 
could not make this plainer. Wherefore, the action of the 
c ourt, in addition to disposing of the so-called motion for 
sentence (first, by vacating the order continuing it, and, sec- 
ondly, by undertaking, nevertheless, to overrule it), namely, 
the action of the court in undertaking to vacate its former 
order overruling the defendant’s motion to set aside the ver¬ 
dict and grant a new trial, was indubitably beyond the power 

of the court by reason of any supposed virtue of the rule in¬ 
voked. 

4. The court, having at the term at which the former trial 
was had, overruled the defendant’s motion for a new trial, 
was without power thereafter and at a subsequent term to 
vacate its action in the premises. 

a. The United States was without right to make the appli¬ 
cation to set aside the verdict and grant a new trial. 

An application for a new T trial cannot be made by the 
party in whose favor the alleged error was made. 

29 Cyc., 924, and cases cited. 

b. A court cannot, after the term at wdiich the same was 
made, vacate an order granting or refusing a new trial. 

29 Cyc., 1030, and cases cited. 

37 Cent, Dig, “New Trial,” sec. 334. 

15 Dec. Dig, “New Trial,” sec. 165. 

Greenberg vs. People, 129 Ill. App., 566. 

Brown vs. Coleman, 1 Ala. App., 580; 55 So Ren 
271. 

McMahon vs. Hull (Or.), 126 Pac. Rep., 3. 
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5. The court was without power, after the expiration of 
the term at which the former trial was had, to set aside the 
verdict rendered at that trial and to grant a new trial. 

Apart from the power of the court to vacate its former 
action in the premises, it was without power, upon the appli¬ 
cation of either party, to set aside at a later term the verdict 
rendered at the former and to grant a new trial. 

This contention was specifically made in the court below. 
No authority was cited for the action requested and none can 
be cited. The learned justice taking the action did so on 
the declared ground of a supposed control, at any time, by a 
court over verdicts rendered in trials before it, and there is no 
such control. Courts are as much bound as litigants by the 
law and rules of court having the force of law; and as the 
term at which the verdict was rendered had expired, and at 
the time of its expiration there was pending no motion or 
other proceeding having the effect of continuing the term 
for the purpose of considering the sustaining or setting aside 
of the verdict, the cause was as to the verdict ended. 

G. The action of the court prior to the order for consolida¬ 
tion, however such action may be construed or considered, 
placed the cause in such situation that it was no longer the 
subject of consolidation with the embezzlement cause. 

The action of the court in passing upon and denying the 
so-called motion for sentence, standing alone, left the cause 
in the situation that there was an outstanding valid verdict 
of guilty, which of course would negative the idea of a new 
trial until that verdict should be got out of the way; and it 
was impossible by any action of the court at the time it took 
the action complained of to get the verdict out of the way. 
Or, if the case be, as is contended, that after the action of 
the court in overruling the so-called motion for sentence the 
court was without power to do anything further in the cause, 
the cause was dead. For any and every possible reason the 







cause could not be consolidated with a pending living cause, 
and so the order of consolidation was erroneous. 

7. By the court’s omitting to take at the time of its action 
the only action in favor of the United States possible upon 
any tenable hypothesis of the case, namely, the granting of 
the so-called motion for sentence and the sentencing of the 
defendant, the defendant was materially prejudiced. 

a. The indictment involved, namely, the book indictment, 
was based upon a wholly separate and distinct section of the 
Code of Law for the District of Columbia from that on which 
the embezzlement indictment was based, and accordingly it 
presented wholly separate and distinct questions of both law 
and fact, as is seen by the record. Under this indictment 
the validity of the section of the Code in question was di¬ 
rectly attacked, as also was the sufficiency of the testimony 
offered to sustain the indictment, assuming the section valid. 
Neither of these questions was involved in, or could be de¬ 
cided upon, the appeal in the embezzlement case, and they 
could have been tried, and would have had to be determined, 
upon an appeal by the defendant from any sentence imposed 
in the book case. 

b. Had the sentence imposed been such as to induce him 
so to do, the defendant might have acquiesced therein and 
thereby have avoided the possibility of incurring a different 
and greater penalty in case of a reversal and conviction on 
further trial. Of this opportunity he was deprived, and this 
alone was clearly prejudicial to him in the sense of the law. 

It is therefore respectfully submitted that the judgment 
appealed from should be reversed. 

HENRY E. DAVIS, 

JOHN E. LASKEY, 

Attorneys for Appellant. 
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V8. 

UNITED STATES OF AMERICA. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

This case has been before this court on two prior occa¬ 
sions, 37 App. D. C., 138, and 38 App. D. C., 361. 

The trial of the case and the facts involved are fully 
stated in appellant’s brief and it is deemed unnecessary to 
recite them in ours, except in so far as they are involved in 
the discussion of the various assignments of error. 

The assignments of error are discussed in groups as in 

appellant's brief. 

Is 
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First Group of Assignments of Error. 

Following the first trial of the consolidated indictments 
and the verdicts of guilty thereunder, a motion for a new 
trial as to the embezzlement indictment, No. 26,833, was 
tiled, and at the same time a motion in arrest of judgment 
as to indictment No. 26,500 was filed. In due course, the 
motion for a new trial was overruled and judgment en¬ 
tered, with a penitentiary sentence imposed, and upon the 
notation of an appeal, the usual course was taken in enter¬ 
ing bonds for costs and appearance of the defendant. Upon 
the motion of the United States Attorney for sentence in 
case No. 26,500 the court, of its own motion, continued the 
motion until its further order and released the defendant 
upon his personal recognizance of $100, conditioned for 
his ‘‘appearance in the court from day to day at the present 
and subsequent terms hereof to hear and receive the sentence 
of the court in this case to be pronounced when required,” 
or if the defendant depart the court without leave (R., 8). 
The embezzlement case on appeal was reversed by reason 
of the disqualification of a juror, John A. Libbev, Jr., who 
sat in the trial of the consolidated causes (38 App. D. C., 
361), and the necessary result of the decision w T as to render 
futile and unavailing any judgment or sentence that might 
be rendered in case No. 26,500. This situation w as brought 
to the trial judge’s attention by a motion of the District 
Attorney to set aside the verdict of guilty, so that application 
might forthwith be made for the consolidation of the two 
indictments for a new* trial. The defendant objected to 
consideration of the motion upon the grounds: (1) That 
the term at wdrich the verdict was rendered had expired and 
that no motion to set aside the verdict was made at said 
term, and (2) that at said term, the defendant’s motion to 
set aside the verdict had been considered and overruled. The 
court granted the Government’s motion by vacating the 
former order continuing the motion for sentence, overruling 
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the motion of the United States lor sentence and setting 
aside the verdict, in the following language: “And it ap¬ 
pearing from the record herein that one of the jurors who 
sat in the cause was disqualified to act as such, it is further 
ordered that the said verdict of guilty be, and the same 
hereby is, set aside and held for naught, and that the said 
cause stand for a new trial.” 

At the outset, it should be noted that the order continu¬ 
ing the cause w T as upon the pending motion of the United 
States for sentence. Section 2 of rule I of the rules of the 
Supreme Court of the District of Columbia, provides. 

“Each term shall continue until the commence¬ 
ment of the next term and as to any particular 
cause, until a final disposition of any motion * 
filed * * * within the time allowed by these 

rules.” 

Furthermore, the failure of defendant to object to the 
order of continuance and the giving of his personal recog¬ 
nizance to appear for sentence operated as his consent to the 
order. It must also be remembered that the embezzlement 
cause had been appealed, carrying to this court for review 
questions affecting the validity of the verdict in cause No. 
26,500, and that the decision of this court reversing the 
judgment was based upon the disqualification of a juror, 
and that without undue delay, the court recognized that this 
court’s opinion would invalidate any judgment entered in 
cause No. 26,500 by setting aside the verdict upon that ex¬ 
press ground. If effect is to be given to the rule of the 
lower court, then without any order continuing the motion 
for sentence, it would, by force of the rule itself, be con¬ 
tinued until its final disposition, which might be accom¬ 
plished by appropriate action by either the Government 

or the defendant. 

Rule 70 of the Supreme Court of the District of Columbia 
rules provides that the law rules shall apply to and govern 
the practice in the criminal courts, so far as applicable. 



Notwithstanding the fact that defendant consented to the 
order of continuance, gave his bond to appear for sentence, 
and failed to take any action looking to the final disposition 
of the pending motion for sentence, it is contended that the 
older of continuance in itself operated as a final disposition 
of the case by working a discharge of the prisoner and oust¬ 
ing the court of further jurisdiction over him. 

There is some authority for this contention, but the great 
weight of authority is to the contrary. 

In Commonwealth vs. Dowdican’s Bail, 115 Mass., 133, 

Chief Justice Grav savs: 

*/ %/ 


‘‘It has long been a common practice in this Com¬ 
monwealth. after verdict of guilty in a criminal 
case, when the court is satisfied that, by reason of 
extenuating circumstances, or of the pendency of a 
question of buy in a like case before a higher* court, 
or other sufficient cause, public justice does not re¬ 
quire an immediate sentence, to order, with the con¬ 
sent of the defendant and of the attorney for the 
Commonwealth, and upon such terms as the court 
in its discretion may impose; that the indictment be 
laid on file, and this practice has been recognized by 
statute. * * * Such an order is not equivalent 

to a final judgment, or to a nolle prosequi or discon¬ 
tinuance, by which the case is put out of court; but 
is a mere suspending of active proceedings in the case, 
which dispenses with the necessity of entering formal 
continuances upon *Le dockets, and leaves it within 
the power of the court at any time, upon the motion 
01 ei |her party, to bring the case forward and pass 
anv lawful order of judgment therein. Neither the 
older laying the indictment on file, nor the payment 
of costs, therefore, in any of the four cases, entitled 
the defendant to be finally discharged.” 

Counsel cite the later case of Commonwealth vs. Maloney, 
145 Mass., 205, in support of their contention, but it will 
be found that this case was before a justice of the peace. 
The magistrate’s authority had been extinguished by force 
of a statute expressly prescribing the power of justices of 
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the peace and limiting continuances to periods not exceeding 
ten days, without consent of the person charged (R., 209), 
and because by imposing payment of costs on the defendant, 
which he had paid, the magistrate had, under the statute, 
imposed a final sentence (R., 210). The court expressly re¬ 
affirms the doctrine announced by Judge Gray, and dis¬ 
tinguishes between the limited authority of a magistrate and 
the general jurisdiction of a court of record. After quoting 
from the case of Commonwealth vs. Dowdican’s Bail, the 

court says (R., 211) : 


“When a case is pending in a permanent court of 
general jurisdiction, with stated terms in which con¬ 
tinuances are from term to term, a defendant may 
waive the formal entries of continuance, and consent 
that the case may remain in court without such en- 
tries until asked for by either party. 1 he court then 
retains its jurisdiction of the case and of the dele 
ant. and has authority at any time to make the en¬ 
tries of continuance from term to tern;, and bring 
the case forward upon the docket of the term. - 
trial justice is not a permanent court, with stated 
terms'. ITis court is a court of record, but it is a 
temporary court for each case, kept alive by continu¬ 
ances, and exercising limited jurisdiction by pre¬ 
scribed methods. The indefinite postponement ot a 
case before it, is in effect the indefinite postponement 
of the court. He has no jurisdiction to suspend and 
revive at his will a ease and court before him, and 
the question whether the consent of the defendant 
can give him such jurisdiction is very different from 
the question whether a defendant can consent to an 
indefinite continuance in the Superior Court. 

\part from the abuse to which such a power would 
be liable, the functions and course of proceeding ol 
indices of the peace in regard to offenders prescribed 
by statute show that it was never intended that they 
should have the general power o/ putting a prisoner 
convicted before them on probation by indefinitely 
holding the conviction over him, as isdone in higher 
courts by putting an indictment on file. 



In State vs. Addy, 43 N. J. Law, 113, the court says: 

“The practice of suspending sentence in criminal 
States.” ° ng been 111 VOgUe in this ^ wel1 88 other 

Meeting the claim that it was a usurpation of the pardon¬ 
ing power, it is said: 

‘‘Blit it is not a complete objection to a claim of 
authority on behalf of the courts; that its use is 
equivalent to a pardon. This is the effect of the ac¬ 
quittal of a confessedly guilty accomplice, and yet 
an order of the court directing such an acquittal 
upon a proper occasion, is easily defensible, on 
grounds of public policy. 

k T i, "T ,(i ?eern that it is stating the matter too 
road v to assert that it is always the imperative 
duty of a court to render judgment upon a convic¬ 
tion of crime, unless some legal proceeding for re¬ 
view be interposed. Considerations of public policv 
may induce the court to stay its hand.” 

In People ex rel, Forsyth vs. Court of Sessions, 141 
X., 288, O’Brien, J., says: 

“The precise question involved, therefore is the 
power of a court of record, possessing jurisdiction in 
criminal cases, to suspend judgment after convic¬ 
tion. The Court of Sessions is a court possessing 
superior criminal jurisdiction and common-law 
powers. . It possesses all the powers form¬ 

erly exercised by superior courts of criminal juris¬ 
diction in England, except so far as these powers 
have been changed or abrogated by statute. There 
can, I think, be no doubt that the power to suspend 
sentence after conviction was inherent in all such 
courts at common law. * * * The power as thus 
exercised is described ,n this language bv Lord Hale* 
Sometimes the judge reprieves before judgment 
as where he is not satisfied with the verdict, or the 
evidence is uncertain, or the indictment is insuffi¬ 
cient, or doubtful whether within clergy. Also when 
favorable or extenuating circumstances appear and 
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when youths are convicted of their first offense. And 
these arbitrary reprieves may be granted or taken o 
by the justices of gaol delivery, although their ses¬ 
sions be adjourned or finished, and this by reason 
of common usage’ (2 Hale, P. C., ch. 58, p. 412). 
This power belonged of common right to e\ery 
tribunal invested with authority to award execution 
in a criminal case (1 Chitly, Cr. L., 1st ed., , 

‘‘Without attempting to collate all the authorities 
on the subject, it is sufficient to say that the power 
to suspend sentence at common law is asserted by 
writers of acknowledged authority on criminal juris¬ 
prudence, by the uniform practice of the courts and 
numerous adjudged cases (2 Hawk., P. C-> c • > 

p. 8; 1 Bishop’s Cr. Pro., p. 1124; 4 Bl. Com., eh. 
31; People vs. Graves, 31 Hun., 382; People vs. 
Harrington, 15 Abb. N. C., 161; People vs. Whipple, 
9 Cow., 715; Carnal vs. People, 1 Park Cnm. Repts., 
962 266* Commonwealth vs. Dowdican, llo Mass., 
136; State vs. Addy, 43 N. J. L„ 114, Weaver vs. 
People, 33 Mich., 297; People vs. Reiley, o3 id., 
260; Commonwealth vs. Maloney, 14o Mass., 2Uo, 
Svlvester vs. State, 65 N. H., 193). 


The action of the court in suspending sentence in this 
case was upheld, notwithstanding the statute which de¬ 
clared : 

“The several sections of this Code which declare 
certain crimes to be punishable as therein mentioned, 
devolve a duty upon the court authorized to pass 
sentence to impose the punishment prescribed, 


it being held that the provision was not intended to abrogate 
any power over the judgment which the court possessed be- 

fore. 

“The provision is declaratory of the law as it al- 
wavs existed, for it was always the duty of the court 
to impose the punishment upon conviction, but this 
duty was never supposed to be inconsistent with the 
power to suspend the judgment until the next term 
of the cowrt or indefinitely.” 
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Distinguishing between the power to suspend sentence 
and the pardoning power, the court says: 

‘‘The power to suspend sentence and the power to 
grant reprieves and pardons, as understood when 
the Constitution was adopted, are totally distinct and 
different in their origin and nature. The former 
was always a part of the judicial power. The latter 
was always a part of the executive power. The sus¬ 
pension of the sentence simply postpones the judg¬ 
ment of the court temporarily or indefinitely, but the 
conviction and liability following it, and all civil 
disabilities, remain and become operative when judg¬ 
ment is rendered. A pardon reaches both the pun¬ 
ishment prescribed for the offense and the guilt of 
the offender. It releases the punishment and blots 
out of existence the guilt, so that in the eye of the 
law the offender is as innocent as if he had never 
committed the offense. It removes the penalties and 
disabilities and restores him to all his civil rights. 
It makes him, as it were, a new man, and gives him 
a new credit and capacity. (Ex parte Garland, 4 
Wall., 333; V. S. vs. Klein, 13 id., 128; Knote vs. 
U. S., 95 U. S., 149.) 

‘‘The framers of the Federal and State constitu¬ 
tions were perfectly familiar with the principles 
governing the power to grant pardons, and it was 
conferred by these instruments upon the executive 
with full knowledge of the law upon the subject, and 
the words of the Constitution were used to express 
the authority formerly exercised by the English 
crown, or by its representatives in the colonies. (Ex 
parte Wells, 18 How., 307.) As this power was un¬ 
derstood it did not comprehend any part of the judi¬ 
cial function to suspend sentence, and it was never 
intended that the authority to grant relieves and 
pardons should abrogate or in any degree restrict the 
exercise of the power in regard to its own judgments 
that criminal courts had so long maintained.” 

In State vs. Crook, 115 N. C., 760, the court says, in up- 
nolding the power of suspending sentence: 
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“We cannot understand how the rights of a de¬ 
fendant are infringed or his interests prejudiced bv 
allowing him to escape for the present upon a partial 
judgment for the costs, and suspending the motion 
or prayer for further punishment, instead of sub¬ 
jecting him immediately to such fine or imprison¬ 
ment as his own criminal conduct has made him 
liable to suffer” (p. 763). 

******* 

“It is familiar learning that a court may suspend 
the judgment over a criminal in toto until another 

term” (p. 764). 

******* 

“Such orders are not prejudicial but favorable to 
defendants, in that punishment is postponed with 
the possibility of escaping it altogether; and it is 
presumed that the party adjudged guilty is present 
and assenting to ij not asking for such orders. Gib¬ 
son vs. State, 68 Miss., 241” (p. 766). 

In Commonwealth vs. Dunleavy, 16 Pa. Sup. St., 380, the 
power to impose sentence in a subsequent term, after it had 
been suspended, is upheld. In its opinion, the court lefeis 
to the universal practice in that Commonwealth of sus¬ 
pending sentence upon the payment of costs where consid¬ 
erations of public policy may or ought to induce the court 

to stay its hands. 

%j 

“The practice which prevails in New Jersey and 
Massachusetts as to suspending sentence in criminal 
cases is also general in Pennsylvania. Various con¬ 
siderations move the court to stay its hand. Their 
character need not be considered further than to say 
that they are generally based upon considerations of 
humanity or public welfare.”. 

See also 

Webster vs. State, 43 Ohio St., 696. 

Fultz vs. State, 2 Sneed (Tenn.), 232. 

People vs. Patrick, 118 Cal., 332. 

2s 



10 




People vs. Walker, 61 Pac. Rep., 800. 

People vs. Graves, 31 Hun., 382. 

Sylvester vs. State, 65 N. H., 193. 

Weber vs. State, 58 Ohio St., 616. 

Gibson vs. State, 68 Miss., 241. 

Ex parte Williams, 26 Fla., 310. 

People vs. Reilly, 53 Midi., 260. 

In the latter case, counsel calls attention to the dissenting 
opinion of Judge Champlin, but it is noteworthy that 
the decision was concurred in by Justice Cooley. 

In Grundle vs. People, 33 Col., 191, relied upon in op¬ 
posing brief, the defendant was released until the District 
Attorney should move for sentence, and three years later 
sentence was imposed, the court holding that this delay 
unexplained was equivalent to an indefinite postponement 
of sentence. In the case at bar, there was a motion for 
sentence pending and substantial reasons for the delay are 
apparent on the record. 

Other cases cited in support of the proposition are easily 
distinguishable from the case at bar, as illustrated bv People 
vs. Allen, 155 Ill., 61, where, after plea of guilty, judgment 
was stayed, and defendant was allowed by the court to de¬ 
part therefrom without recognizance to again appear, for 
sentence or any other purpose, and where long after the 
case, on motion of the State’s attorney, was stricken from 
the docket; the final sentence being imposed after a lapse 
of three years. 

In In Re Flint, <1 Pa. Rep., 531, a statute of Utah pro¬ 
vided that after verdict of guilty, if the judgment is not 
arrested or a new trial granted, the court must appoint a 
time for pronouncing judgment. The suspension of sen¬ 
tence was unlimited, whereas the court held that, under the 

statute, it could only be from one designated time to an¬ 
other. 

In \V eaver vs. People, 33 Mich., 296, sentence was sus¬ 
pended by the trial judge until the next term, which ex- 
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pired without any further steps being taken, and finally, at 
a later term, another judge, temporarily holding the court, 
imposed sentence. The decision upholds the right of sus¬ 
pending sentence, saying that it may be for the purpose of 
allowing steps to be taken for a new trial or other relief, “or 
it may be with a view of letting the defendant go without 
punishment.” The point of the decision is that the action 
of another than the trial judge in imposing sentence was, 
from the inferences arising on the record, an ocerruling of 
the trial judge’s decision that the defendant should go un- 
punished. 

In People vs. Barrett, 202 Ill., 287, the defendant moved 
for a new trial and on his motion the cause was continued 
to the next term, which began the second day following. 
Nothing further was done in the matter for two years and 
five months, when a motion for a new trial was continued 
to the next term, and defendant allowed to go on his own 
recognizance, after which he was sentenced to imprison 
merit. The court declares this to be an unreasonable and 
unwarranted delay, and “entirely unexplained by anything 
in the record” (R., 298). 

In the case of United States vs. Wilson, 46 Fed., 748, the 
suspension extended for two years, when the order of sus¬ 
pension was revoked, and the sentence imposed by a judge 
who did not try the cause or order the suspension. In ad¬ 
dition. the court cites a statute of Idaho, which provides 
“that sentence must be pronounced during the term of court 
in which conviction was had unless suspended pending the 
consideration of some motion in the cause or for some good 
reason.” The court says: 

“There can be no doubt of the right of a court to 
temporarily suspend its judgment and continue to 
do so from time to time in a criminal cause, for the 
purpose of hearing and determining motions and 
other proceedings, which may occur after verdict 
and which may properly be considered before judg¬ 
ment, or for other good causes. In this cause, how¬ 
ever, the record does not show that the suspension 
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was for any such reason, but * * * was for such 
uncertain time as the aefendant should continue to 
remain so favorably impressed with the laws of the 
land and obey them. The order of suspension re¬ 
cited it to be made upon defendant’s promise to 
obey the laws upon the subject of his conviction.” 

Second Group of Assignments of Error. 


By the decision of this court on the last appeal of the case, 
it w a> held that upon a trial of the indictments under sec¬ 
tion 1024 of the Revised Statutes, the defendant was en¬ 
titled to but ten peremptory challenges. This decision in¬ 
volved the interpretation of section 918 of the District Code, 
which limits the number of peremptory challenges in all 
trials of criminal cases, and of section 1024 of the Revised 
Statutes, which, as the court says, permits of the consolida¬ 
tion tor trial of indictments where the offenses charged 
might have been embraced in separate counts of one indict¬ 
ment. The opinion states that in the case at bar “the two 
indictments were capable of consolidation as if separate 
counts in one indictment,” and that the joining of the in¬ 
dictments for trial was a “true consolidation of two indict¬ 
ment." under section 1024 with a single defendant, upon 
charges which properly might have been embraced in 
separate counts in a single indictment.” Under this decision 
it was not error to refuse to grant the defendant the statutory 
number of peremptory challenges for each indictment (38 
App. I>. C., 361). 


Notwithstanding the question was fully presented by the 
opposing briefs and arguments at the last appeal, appellent’s 
counsel renew the point and repeat, )u toto, their arguments 
in support of the proposition upon the ground that the former 
consolidation was without objection, whereas due exception 
was taken to such action in the last trial, and because, as is 
stated, of the disastrous results experienced by the defendant 
under the former consolidation. The restriction to ten 
peremptory challenges is the single ground urged against the 


consolidation, and if this is to be considered disastrous, it is 
only because it is inflicted by the statutory law, for such is 
the decision of this court. The observation of the court in 
its last opinion, of the failure to object to the former consoli¬ 
dation, was pertinent as bearing upon the position of ap-. 
pellant in failing to advance in the trial court what he must 
have conceived to be a disadvantage in proceeding to trial 
upon the consolidated indictments. Whether this interpreta¬ 
tion of the court’s language be correct or not, certain it is 
that the observation cannot and does not qualify the court s 
decision that the object and intent of the statutes is to 
limit the peremptorg challenges upon a consolidation of in¬ 
dictments to the number allowed on the trial of a single in- 

dictment. 


Third Group of Assignments of Error. 

The meager quotations of the examination of the juror 
Jorg. and counsel’s statement of the parts of the examination 
which is not quoted, cannot furnish an accurate or fair under¬ 
standing of the conditions under which lie was accepted a* 
a juror. Although the examination is lengthy, for con¬ 
venient reference, it is reproduced, and in full is as follows. 

“By Mr. Proctor: 

“Q. Do vou know anything of the present case 
which involves the charge of the defendant embezzli g 
certain funds of the Building Association I have 
mentioned, and taking or concealing its books and 
records’ A. No. onlv what I have remembered from 
[he papers, and I do not know that I remember very 

much about that any more. 

“Q Then you have no opinion, have vou. A. 

No; no more than what you would form out of a news- 

Pft “Q Have you any opihion as to the guilt or in¬ 
nocence of the defendant? A. No, sir. 



“Cross-examination. 


“By Mr. Laskey: 

“Q. You did read in the newspapers about this 
case? A. I did. 

“Q- Do you recall reading about the case about four 
a ears ago when the affairs of this Association were 
closed up? A. No, sir, I don’t remember that. 

“Q- Bo you recall reading about the first trial of the 
defendant? A. Well, no more than a passing 
event—the news of the day; that is about all. 

.“Q- Bo you also recall reading about the second 
trial? A. T guess so. T read the papers every dav. 

“Q. Have you read anything recently about this 
case? A. Only what T saw in the paper last night. 

“Q. You read that? A. Yes, sir. 

“Q. What you read in the papers about this case 
led you to form an opinion from the facts, did it not? 
A. I did not quite catch on to that. 

Q. Y hat you read about this case led you to 
form an opinion, did it not? A. Yes, sir. 

“Q. And you now have that opinion about this 
case? A. Well, ves. 

Q. And if you take your seat in the jury-box you 
would still have that opinion of course, would you 

not? A. W ell, I would not like to say that, be¬ 
cause— 

“Q- (Interrupting.) Haven’t you an opinion now? 
A. Sure. 

“Q. And if you left the room now you could leave 
it with that opinion, would you not? A. Sure. 

“Q. And if you take your seat in the jurv-box 
you would still have that opinion? A. Sure. 

“Q. And it would take evidence to remove it? A 
Sure. 

“Mr. Laskey: We challenge for cause. 

******* 

___ • 

“By the Court: 

“Q- # You understand the duties of a jury-man ? A 
Yes, sir. 

“Q. Have you ever served on a jury before? A 
Yes, sir; several times. 
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“Q, You know that you take your seat in the 
jury-box under oath to try a case according to the 
law and the evidence? A. Yes, sir. 

“Q. The question is as to whether the opinion 
which you have formed from reading the newspapers 
would interfere with your duties as a jury-man? A. 
No sir. 

“Q. What? A. No, sir. 

“Q. In other words, would it take evidence on the 
witness-stand to remove that impression or opinion 
that you now have, or can you dispossess yourself of 
that and take your seat in the box? A. Sure. 

“Q. You could dispossess yourself of the opinion 
you have? A. Yes, sir. 

“Q. And decide the case upon the evidence as 
offered by the witnesses presented to you at the trial? 
A. Sure. 

“Q. You may question him. 

“By Mr. Laskey: 

“Q. You still have in your mind an opinion which 
you have formed from reading the papers as to the 
guilt or innocence of the defendant, have you not? 
A Yes sir. 

“Q. You have that opinion in your mind? A. 

y es sir. 

“Q. And if you were accepted as a juror and sat 
in the box you would still have that opinion in your 
mind, would you not? A. Yes, sir. 

“Q. And that opinion would not be removed from 
your mind until you had heard on the stand suffi¬ 
cient evidence to wipe it from your mind; is not 
that so? A. Well, I read the papers every day. I 
of course formed an opinion, that is clear. 

“Q. It is clear that you formed an opinion? A. 

Sure. 

“Q. There is no doubt about that? A. The same 
about anything else that you read in the newspapers. 

“Q. You read about this case, did you not? A. 
Y es sir. 

“Q. And you formed an opinion as to the guilt 
or innocence of the defendant simply from what you 
read? A. Yes, sir. 
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Q. You still have that opinion in your mind? 
A. Yes, sir. 

Q. And if you take your seat in the box vou 
avouI d sit in the box with that opinion in your mind? 
A. Yes, sir. 

“Q. And you would entertain that opinion until 
it vas removed by evidence in this case, would you 
not. A. Ay ell, 1 wouldn’t say as strong as that. 

“Q. But it would require evidence to remove it, 
would it not? A. Sure—innocent or guilty it would 
require evidence. 

******* 

1 he Colrt. As I understand the last observation 
ot the witness he said 'innocent or guilty it would 
requiie e\idence. That is rather a reasonable prop¬ 
osition. 1 he question is whether a man who has an 
opinion which he formed by reading a newspaper 
account can take a seat in the jury-box unhampered 
by his preconceived opinion. 

******* 

"By Mr. Laskey: 

“Q. The question is, if you take your seat in the 
jun -box } on would take it with this opinion in vour 
mind, would you not? A. Yes, sir. 

“Q. And that opinion would remain in vour mind 

•lo h 4 ir rem . oved by evidence sufficient to overcome 
itr A. Yes, sir. 

“Q. Is that true? ^ A. Yes, sir. 

Mr. Laskey : Me renew’ our challenge, if vour 
honor please. 

"By the Court : 

Q. Could you put aside that opinion wdien you 
take your seat in the box? A. Yes. sir. 

Q. Then if you could it wrould not require evi¬ 
dence to remove it, w’ould it? A. No, sir. 

Mr. Laskey : The gentleman replies one way to 
your honor and another wav to us. 

BfTL^ ITT_ Ti 


Mr 


me witness: it is a different wav of putting 
question. 

‘The C°u RT : Your questions are rather seductive, 

* i^LSKey, 
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“The question is, after all, whether this opinion, 
which is formed from reading newspapers—an opin¬ 
ion which almost every man who reads newspapers 
forms—whether that opinion is going to embarrass 
him in disposing of this case according to the testi¬ 
mony. 1 will ask him once more. 

“By the Court: 

“Q. Would the opinion which you have formed 
from reading the newspapers ha\e any bearing in 
your mind upon the final decision of the question 

involved in this case? A. No, sir. 

“Q. You could dispossess yourself of it? A. Yes, 

sir. 

“Q. And decide this case upon the evidence intro¬ 
duced in court? A. Yes, sir. 

(Rec., pp. 19-22.) 

In entering upon a consideration of the juror’s qualifica¬ 
tions and the propriety of his acceptance by the presiding 
justice, the court will have in mind the familiar principle, 
so well established by this and other tribunals, that the ac¬ 
ceptance or rejection of the juror was a matter largely within 
the discretion of the trial court, and except for a plain abuse 
of that discretion, its action will not be disturbed. 

Howgate vs. Lnited States, < App. 1). C., 21/, 238. 
Ilorton vs. United States, 15 App. D. C., 310. 
Reynolds vs. United States, 98 T. S., 145. 

Press Publishing Co. vs. McDonald, 73 Fed., 440. 
Greybill vs. De Y r oung, 146 California, 421. 

Hopt vs. Utah, 120 U. S., 430. 

1 Bishop Crim. Proc., par. 906, p. 527. 

State vs. Coleman, 20 S. C., 441, 448. 

People vs. Bemmerly, 87 California, 117. 

State vs. Meaker, 59 Vt., 112. 

Thompson & Merriam on Juries, par. 252. 


3s 





In the Howgate case (supra) this court said: 

Examination of jurors on their voir dire is largely 
a matter resting in the sound discretion of the trial 
court; and that discretion ought not to be revised by 
the appellate tribunal, unless for manifest and pal¬ 
pable error injuriors to the appellant.” 

Citing Reynolds vs. United States, 98 U. S., 
145. 

And in the case of Horton vs. Lnited States (supra) this 
court said, page 319: 

“In the process of empanelling a jury, the tales¬ 
men are examined by and in the presence of the 
court touching their qualifications. Qualification is 
a question of mixed law and fact, submitted to the 
sound discreton of the court, and the exercise of that 
discretion ought not to be disturbed unless there be 
disclosed manifest error to the prejudice of the ac¬ 
cused.” 

Citing: 

Connors vs. United States, 158 U. S., 408, 413. 

Garlitz vs. State, 71 Md., 293, 301. 

Howgate vs. United States, 7 App. D. C., 217, 236. 

Bishop says (supra) : 

“The presiding judge, looking at all the evidence, 
determines the question according to his discretion, 
and without some abuse of it there is no appeal.” 

t ^ ^ nol 1-' case (supra) certain petit jurors stated 
that they had formed and expressed an opinion as to the 
guilt or innocence of the defendant, but that they could 
render a verdict upon the evidence to be adduced. The 
court, in deciding that the trial court did not err in admit¬ 
ting the jurors, said: 

The courts are not agreed as to the knowledge 
upon which the opinion must rest in order to render 
the juror incompetent, or whether the opinion must 
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be accompanied by malice or ill-will ; but all unite 
in holding that it must be founded on some evidence, 
and be more than a mere impression. Some say it 
must be positive (Gabbet, Criminal Law, 391); 
others, that it must be decided and substantial (Armi- 
stead’s Case, 11 Leigli (Va.), 659; Wormlev’s Case, 
10 Gratt. (Va.), 658; Neely vs. The People, 13 III, 
685); others, fixed (State vs. Benton, 2 Dev. & B. 
(N. C.), L. 196); and, still others, deliberate and 
settled (Staup vs. Commonwealth, 74 Pa. St., 458; 
Curley vs. Commonwealth, 84 id., 151). All con¬ 
cede, however, that, if hypothetical only, the par¬ 
tiality is not so manifest as to necessarily set the 
juror aside. Mr. Chief Justice Marshall, in Burrs 
Trial (1 Burr’s Trial, 416) states the rule to be that 
‘light impressions, which may fairly be presumed to 
yield to the testimony that may be offered, which 
may leave the mind open to a fair consideration of 
the testimonv, constitute no sufficient objection to a 
juror; but that those strong and deep impressions 
which close the mind against the testimony that 
may be offered in opposition to them, which will 
combat that testimony and resist its force, do con¬ 
stitute a sufficient objection to him.’ 

“The theory of the law is that a juror who has 
formed an opinion cannot be impartial. Every opin¬ 
ion which he may entertain need not necessarily 
have that effect. In these days of newspaper enter¬ 
prise and universal education, every case of public 
interest is almost, as a matter of necessity, brought 
to the attention of all the intelligent people in the 
vicinity, and scarcely any one can be found among 
those best fitted for jurors who has not read or heard 
of it, and who has not some impression or some 
opinion in respect to its merits. It is clear, therefore, 
that upon the trial of the issue of fact raised by a 
challenge for such cause the court, will practically 
be called upon to determine whether the nature and 
strength of the opinion formed are such as in law 
necessarily to raise the presumption of partiality. 
The question thus presented is one of mixed law 
and fact, and to be tried, as far as the facts are con¬ 
cerned, like any other issue of that character, upon 
the evidence. The finding of the trial court upon 


| __ 
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that issue ought not to be set aside by a reviewing 
court, unless the error is manifest. No less stringent j 
rules should be applied by the reviewing court in 
such a case than those which govern in the consid¬ 
eration of motions for new trial because the verdict 
is against the evidence. It must he made clearly to 
appear that upon the evidence the court ought to 
h<u e found the juror had formed such an opinion 
that he could not in law be deemed impartial. The 
case must he one in which it is manifest the law left 
nothing to the ‘conscience or discretion’ of the 
court. 

Although in answer to what the trial justice aptly char¬ 
acterized as the seductive questions of counsel, the juror 
did admit that he entertained an opinion relative to the 
guilt or innocence of the defendant and that it would re- 

in the light of the whole 
examination, the juror s state of mind upon the subject was 
no more than the passing impression which any person con¬ 
versant with the events of the day would likely he affected 

by. He was asked if he knew anything of the case and an¬ 
swered. 


‘No, only what 1 have remembered from the 
papers, and I don’t know that T remember verv 
much about that any more.” 

and that his opinion was no more than what would be 
formed out of a newspaper (R., 19). Defendant’s counsel 
later asked, in a leading and suggestive manner: 

Q. What you read about this case lead you to 
form an opinion, did it not? 

“A. Yes, sir. 

“Q- An( * you have that opinion about this case? 

A. Well—yes. 

“Q. And if you took your seat in the jury-box 
you would still have that opinion, of course would 
you not? 

“A. Well, I wouldn't like to say that, because _” 
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But whether the juror did entertain a mere impression 
or a fixed opinion when his mind was directed by the court 
to his duty as a juror, of dispossessing himself thereof and 
deciding the case solely upon the evidence at the trial, e 
gave positive assurance of his willingness and ability to do 
so (R.. 20. 21), and though counsel continued to eagerly 
press the witness for disqualifying answers, for example: 

“0 You would entertain that opinion until it 
was removed by evidence in this case, would you 

Dot? ii i 

“A. Well. I wouldn’t say as strong as that. 

“Q. But it would require evidence to remove it, 

W “A . Sure. Innocent or guilty, it icould require 
evidence” (R., 21), 


the juror maintained an attitude of impartiality and. 
upon questions of the court, renewed the assurance that his 
preconceived opinion would have no bearing in his linn 
upon the final decision of the case; that he could dispossess 
himself of it, and decide the case upon the evidence intro- 

duced in court (R., 22). * u , 

Certainly after this critical examination, with full and 

frank responses bv the juror and his positive assurance that 

he would free his mind of the opinion and try the case 

solelv upon the evidence, it cannot be said that the tna 

justice transcended his judgment and discretion in accept- 

ing the juror. 


“While the cases seem to be in hopeless conflict, 
the weight of authority inclines toward the old com¬ 
mon-law principle that even the formation and ex¬ 
pression of an opinion against the defendant, based 
upon rumor or hearsay, is not a disqualification, un¬ 
less it is based upon ill-will toward the defendant. 


The common-law rule is thus stated: 

“If it shall appear that the juror made such dec¬ 
laration (opinion that the defendant is guilty) from 



his knowledge of the case and not out of any ill-will 
to tlie party, it is not cause of challenge.” 

2 Hawkins, P. C., c. 43, par. 45. 

By the weight of authority in this country, the rule is 
that the formation and expression of an opinion does not 
disqualify, if, in the opinion of the court, who is the trier of 
the question, the juror, at the time of the trial, can render 

an impartial verdict based solely upon the evidence to be 
adduced. 

A few of the cases which support the doctrine as thus 
stated are here set forth. 

In Gallot vs. United States, 87 Fed., 446, 450, a juror who 
stated that he formed an opinion as to the guilt or innocence 
of the defendant from newspapers and rumors, and that it 
would require evidence to remove it, but that he could give 

the defendant a fair and impartial trial, was held to be com¬ 
petent. 

In Hawkins vs. United States, 116 Fed., 569, 576 (Cir¬ 
cuit Court of Appeals, Ninth Circuit), a juror stated that 
he had read in the paf>ers what purported to be the testi- 
mony of some of the witnesses, and that from what he had 
read he had formed an opinion as to the guilt of a co¬ 
defendant, who had already been tried, and that from what • 
he had read he would go into the jury-box with an opinion 
as to the guilt or innocence of the accused, but that if 
selected as a juror he would try the case impartially and 
arrhe at a verdict from the law the evidence produced at 
the trial. The court held that as defendant’s peremptory 
challenges were not exhausted at the time this juror was 

accepted the court below did not err in holding him com- 
petent. 

In the present case defendant’s peremptory challenges had 
" h, "® d wl ” 1 ,ors ™ “*** ” * j ™ r <r ' 

In Dimmick vs. United States, 121 Fed., 638 (Circuit 
Court of Appeals, Ninth Circuit), certain jurors testified that 
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although they had formed an opinion based upon newspaper 
reports, they would not thereby be prevented from trying the 
case solely upon the evidence. They were held to be com- 

petent. ^ 

In O’Mara vs. Commonwealth, 70 Pa. St., 424, a juror 

stated that he had formed an opinion that would follow him 
into the jury box, and that if no evidence was given contra- 
dieting' the evidence that he had heard he would be of the 
same opinion, but that notwithstanding this opinion he 
could enter the jury box and decide the guilt or innocence 
of the prisoner upon the evidence. The challenge for cause 
was overruled, and the Supreme Court of Pennsylvania, by 
Agnew, C. J., held that the overruling of the challenge was 
proper. What the court said in that case, decided in 18 <4, 

is of interest: 

“This case presents a test of the principles laid 
down in Staup vs. Commonwealth; and we must 
either recede, and go back to the practice of an age 
when ignorance of passing events constituted a char¬ 
acteristic of the times, and exclude every juror who 
has formed any opinion, even the slightest; or we 
must stand abreast with the present age, when even 
remarkable event of today is known all over the 
country tomorrow, and exclude those only whose 
opinions are so fixed as to be prejudgments or have 
been formed upon the known evidence in the cause. 
It is needless to say the world moves and carries us 
with it, and if we lag behind we must commit the 
trial of the most important causes in life to those, so 
ignorant, their dark minds have never been smitten 
bv the rays of intelligence. It may be well to remark 
while on this subject, the proper practice is to exam¬ 
ine jurors upon their voir dire as to the opinions they 
have formed. The tendency is to exaggerate then- 
opinions, to escape serving in capital cases.’' 

In Commonwealth vs. Webster, 5 Cush., 296, Chief Justice 

Shaw, in speaking of the statutory definition of bias or preju- 

dice, said: 
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“The word ‘prejudice’ seemed to imply nearly the 
same thing as ‘opinion’; the prejudgment of the case, 
not necessarily an enmity or ill-will against either 
party. The statute intended to exclude any person 
who had made up his mind, or formed a judgment in 
ad\ance, in fa\or of either side. "Yet, the opinion or 
judgment must be something more than a vague im¬ 
pression, formed from casual conversations with 
others, or from reading imperfect, abbreviated, news- 
papei leports. It must be such an opinion upon the 
merits of the question, as would be likely to bias or 
prevent a candid judgment, upon a full hearing of 
the evidence. If one had formed what in some sense 
might be called an opinion, but which yet fell far 
short of exciting any bias or prejudice, he might con¬ 
scientiously discharge his duty as a juror.” 

In State vs. Fox, 25 N. J. L., 566, the common-law rule is 
adopted in its strictness, and it is there held, after a careful 
review of the authorities, that the formation .or expression of 
opinion upon the guilt of the person, founded on his knowl¬ 
edge of the facts, or upon information supposed to be true, 
does not constitute a good cause of challenge to a juror, but 
the declaration of the opinion by the juror must be such an 
one as implies malice or ill-will against the prisoner. 

In Boardman vs. Wood, 2 Vt., 270, the court held that the 
formation of an opinion alone did not disqualify a juror, 
but that if he had expressed that opinion so formed he would 
be rendered incompetent. 

In the subsequent case of State vs. Clarke, 42 Vt., 629, a 
juror was accordingly disqualified upon the authority of the 
case ot Boardman vs. W ood, because he had expressed an 
opinion as to the guilt of the defendant upon reading a 
newspaper account. 

In the later case, however, of State vs. Phair, 48 Vt., 366, 
a juror who had heard the matter talked of considerably and 
formed an opinion in regard to the guilt of the defendant, 
but said he had no bias or prejudice on the matter and did 
not know that he had ever expressed an opinion, was held 
competent. 



In the still later case of State vs. Meaker, 54 \ t., 112, the 
court fully reviews all the authorities upon this topic, over¬ 
rules State vs. Clarke, and holds that the formation and 
expression of an opinion do not necessarily disqualify a juror, 
but that the court should inquire into the nature of the opin¬ 
ion to ascertain if it is a transitory inclination or an abiding 
bias of mind caused by substantial facts in the case in the 
existence of which the juror believes. The court fuither 
holds in this case that the question of a juror’s competency 
must be left largely to the determination of the court trying 

the case. 

In State vs. Garrick, 16 Nev., 126, the court said: 

“We think it is apparent from the answers given 
bv the juror that his mind was in such a condition 
as to enable him to weigh the evidence in impartial 
scales and a true verdict render according to the law 
and the evidence. * * * It is not to be expected, 

nor does the law require, that a juror will come into 
court without anv opinion whatever. The defendant 
has only the right to demand that each juror will be 
freed from prejudice and bias, and have no deliberate, 

fixed, or settled opinion as to his guilt. 

“In The State vs. Lawrence, a juror had read the 
accounts of a homicide in the newspapers, and ‘be¬ 
lieved the man had been murdered and that the de¬ 
fendant did it,’ but said that he had no bias for or 
against the defendant, and believed he could try the 
case as impartially as if he had never heard of the 
case. He was held to be competent, 

“The court said: ‘It is scarcely possible, in a com¬ 
munity where an act has been done which startles 
and attracts the public mind, to obtain a juror, who 
should be intrusted with so grave a matter as the de¬ 
termination of the question of the guilt or innocence 
of the accused, whose mind has received no impres¬ 
sion with regard to the case. Either from public 
rumor or newspaper reports, almost every person com¬ 
petent to serve as a juror, will have learned something 
in regard to the circumstances attending the com¬ 
mission of the alleged offense. And, as some impres- 
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sion, more or less strong, is almost invariably made 
by such reports, the rule which would demand a juror 
with no opinion respecting the case, would, in cases 
attracting public attention, and in which intelligence 
is most needed, practically exclude every intelligent 
man from the jury/ (38 Iowa, 54). Similar views 
are expressed in The State vs. Bruce, 48 Iowa 536 
and in Stewart vs. People, 23 Mich., 72.” 


Fourth Group of Assignments of Error. 

The Court Did Not Err in Overruling a Motion in Arrest of 
Judgment as to Indictment No. 26,500, as the Statute is 
Valid and the Indictment Legallg Sufficient. 


An effort is here made to invalidate section 840 of the 
District Code, on the ground that it is nonsensical and de¬ 
void of meaning. \et in their discussion, counsel admit the 
probable intention of the act was to punish one who, with 
intent to defraud another, should take away or conceal any 
writing, the taking or concealing of which shall or may 
defeat, injure or alter the estate or right of such other per¬ 
son. This is the plain meaning of the law and the ab¬ 
surdity which it is sought to make of it can only be forced 
by an unreasonable and strained construction. 

The insertion of a comma after “writing” corrects anv 
grammatical error of expression and thereby the language 
of the Statute tersely expresses the very intention which coun¬ 
sel concede Congress had in mind. 

The absence of such punctuation does not strip the 
language of this meaning. 


“For the purpose of arriving at the true meaning 
of a statute, courts read with such stops as are mani¬ 
festly required. Hammock vs. Loan and Trust Co., 
105 U. S., 77, 84; United States vs. Isham, 17 Wall 
496.” 

United States vs. Lacher, 134 U. S., 624, 628. 

Crawford vs. Burke, 194 U. S., 176, 192. 




“Nothing is better settled than that statutes 
are to receive a sensible construction, such as will 
effect the legislative intent, and, if possible, so as to 
avoid an unjust or an absurd conclusion.” Lau Ow 
Bew vs. United States, 144 U. S., 47. 

Counsel for appellant have failed to discuss the alleged 
insufficiency of the indictment No. 26,500, and dismiss the 
matter with a mere reference to the points set out by the mo¬ 
tion in arrest of judgment, in view of which it is respectfully 
submitted that we are not called upon to discuss, seriatim-, 
the innumerable points raised in the first nine paragraphs 
of the motion in arrest of judgment, but it is confidently 
urged that an examination of the indictment will disclose 
the presence of every essential allegation required to charge 
a violation of section 840, and that the defendant was thereby 
with precision and certainty fully informed of the offense 
for which he was called to trial. 

Fifth Group of Assignments of Error. 

The discussion of this assignment of error will be taken 
up with the Tenth Group of Assignments of Error. 

Sixth Group of Assignments of Error. 

In support of the two indictments, and particularly to 
prove the delivery to and receipt by the defendant, with 
attending circumstances, of the checks afterwards cashed, 
and converting the proceeds thereof to his own use, as 
charged in the 26th and 28th counts of the embezzlement 
indictment, a duly proved transcript of the testimony of 
one Robert T. Mitchell was admitted in evidence and read 
to the jury, after stipulation that said Mitchell had a]>- 
peared as a witness for the United States at the second trial 
of the defendant in May and June, 1911, upon counts 26 
and 28 of the embezzlement indictment, and said indict¬ 
ment No. 26,500, consolidated for trial, and was then ex- 
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amined by the l nited States and cross-examined by the de¬ 
fendant, and that the said Mitchell at the date of the last 
trial was dead (R., 29). 


Thi*< point may be dismissed by reference to the case of 
Mattox vs. United States, 156 U. S., 237, wherein it was 
held that a properly verified copy of the reporter’s steno¬ 
graphic notes of the testimony of a witness for the Govern¬ 
ment at a former trial of the cause who was fully examined 
and cross-examined and who died after the first trial and 
before the second, may be admitted in evidence against the 
accused upon a second trial. 


Seventh Group of Assignments of Error. 

The Evidence Relative to the Murphy and Burch Trans¬ 
actions was Admissible as Tending to Prove a Motive 

for the Destruction of the Books, as Charged in Indict- 
merit No. 26,500. 

Although there is nothing in the present record to dis- 
close that the Murphy and Burch transactions were the basis 
of counts charging embezzlement in a former trial of in¬ 
dictment No. 26,833, and that the defendant on the first 
trial of the case was acquitted of those counts, yet such was 
the fact. But this in nowise rendered the evidence inad¬ 
missible as tending to prove a motive for the destruction 
of the books. 

It was proven by the Government that on April 27, 1908, 
through a transfer of the Murphy loan from the First Co¬ 
operative Building to the Perpetual Building Association, 
the defendant, as secretary-treasurer of the First Co-opera¬ 
tive Building Association, received a check from R. T. 
Mitchell, treasurer of the Perpetual Building Association 
tor the sum of $982.45, in payment of the First Co-opera¬ 
tive Building Association’s loan; that on the same day, the 
defendant endorsed said check for his association as .secre¬ 
tary-treasurer, and converted it into cash by presentation 
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and delivery at the Columbia National Bank, on which 
drawn. The Burch transaction, occurring in March, 1907, 
was for $1,486.95, received by the defendant under similar 
circumstances to the Murphy transaction. In neither in¬ 
stance were the checks or cash derived therefrom deposited 
in the Farmers’ and Mechanics’ Bank, as it was defendant’s 
duty to do, nor did any entry of the receipt of the funds ap¬ 
pear in the cash book (R., 31 and 25). Other evidence 
further tended to show that entries appearing in said cash 
book were not true and accurate accounts of all funds re¬ 
ceived by the defendant for the association; that the amounts 
of some of said entries were false and purely arbitrary, not 
representing the amounts actually received or any real 
transactions, but made for the sole purpose of showing the 
desired balance (R., 27). It was the duty of the secretary- 
treasurer to receive all moneys paid into the association (R., 
23), to keep its accounts, have in charge all its books and 
papers, and be prepared at all times to inform stockholders 
of the financial condition of the association, and at the 
annual meetings furnish a detailed statement of the finances 
(R., 24). It was his duty to preserve all bonds, deeds of 
trust, title reports, and other valuable papers, and to keep 
accurate accounts and records of all moneys received and 
disbursed, and all business transacted (R., 25), for which a 
number of books of account were provided, among them 
being the loan ledger, in which were entered the amounts 
advanced to each individual borrowing stockholder and 
amounts paid by them on their loans, the secretary’s in¬ 
dividual account with members, in which were entered in 
individual accounts the amounts of money paid by each 
stockholder (R., 25), and the cash book in which were en¬ 
tered totals of receipts of each month by series (R., 28). 
The evidence of the Murphy and Burch transactions was 
admitted for the purpose of proving a motive for the de¬ 
struction of the books, as charged in indictment No. 26,500 
(R., 31, 32). 

It need not be argued that the failure of a person to 






charge himself with the receipt of moneys in the regular 
hooks of account which he is charged with accurately keep- 
ing, is proper evidence to prove a motive for the destruction 
oi >lu ‘h records. 1 his seems to be conceded by opposing 
counsel, but it is claimed that the evidence was rendered in 
admissible solely because the defendant was acquitted of em¬ 
bezzling the proceeds of the Murphy and Burch loans, on 
the ground that a court and jury had said: “That there was 
nothing in said transactions for which the defendant could 
be (<illed to account. lhis is, indeed, a strange construc¬ 
tion of a jury’s verdict of not guilty. The jury had only 
said that it had not been proven beyond a reasonable doubt 
that the defendant had embezzled the proceeds of the 
Murphy and Burch loans. It did not find that he had 
regularly accounted for the receipt of these funds in the 
books which he was charged with keeping. He was not 
charged with a failure to account for these receipts on the 
books or for fabricating entries, he was charged with em¬ 
bezzlement. It would be a strange doctrine, indeed, if a 
jui \ ^ \eidiet of not guilty forever rendered inadmissible, 
in any other cause or for any other purpose, all evidence 
which it had heard in the case wherein an accused had been 
acquitted. That is the contention and the only reason ad¬ 
vanced to support the inadmissibility of evidence in the 
Murphy and Burch transactions. 

M e submit the proposition is refuted by its mere state¬ 
ment. 

Eighth Group of Assignments of Error. 

The eighth point raised by appellant’s brief is based upon 
the 16th and 17th assignments of error, the former being 
the refusal of the defendant’s first prayer for instruction, 
which is, that the jury should find the defendant not guilty 
as to indictment No. 26,500. The correctness of the trial 
court’s refusal to grant this prayer introduces a review of the 
evidence tending to prove the charge that defendant, with a 



fraudulent intent, took away or concealed tlie books and 
records of the association, which, briefly stated, is as follows: 

As bearing upon his motive for the commission of the 
crime, it was proven, beyond a reasonable doubt, that he had 
actually embezzled the funds of the association, and on these 
he was convicted on the ‘26th and 28th counts of the em¬ 
bezzlement indictment, known as the Copp and Blackman 
transactions. In respect to these transactions, as well as of 
others of the association, the defendant as secretary-treasurer 
had immediate charge, in behalf of the association, he being 
intrusted with and actually assuming a general management 
of the business, receiving all funds paid, either m purchase 
of stock, on account of loans or otherwise, and making all 
disbursements. It was liis duty to deposit all funds receive 
in the Farmers and Mechanics Bank, which had been con- 
tinuously designated by the Board of Directors as the single 
depository of the association, and to keep accurate accounts 
and records of all moneys received and disbursed and all 
business transacted, for which various books of account were 
provided, among them being the secretary’s individual ac¬ 
count with members, in which were entered in individual 
accounts, the amounts of money paid by each stockholder; 
the loan ledger, in which were entered the amounts ad¬ 
vanced to each individual borrowing stockholder and 
amounts paid by them on their loans; the blotter, in which 
were entered original entries of all moneys received and the 
daily business of the association, and the cash book, in "huh 
were entered only totals of reecipts of each month and 
records of disbursements (R„ 25, 26) He had in charge 
all the books and papers, which it was his duty ^deliver o 
his successor at the expiration of his term. (R., 24.) The. 
records and valuable papers were kept in a large safe and at 
the close of business each day, they were all deposited and lie 
safe locked, the defendant alone hiving knowledge of the 
combination (R., 26). The defendant was at the office 
as late as June 16, 1908, and the books were there at the 
time By specific instances, to-wit, the Copp, Blackman, 



Murphy and Burch transactions, it was proven that large 
sums had been received in settlements of loans which had 
not been deposited and which were covered by no entries 
in the cash book. It was further proven that the entries in 
the cash book were not true and accurate accounts of all 
funds received by defendant for the association, that the 
amounts of some of said entries were false and purely 
arbitrary, not representing the amounts actually received or 
any real transactions, but made for the sole purpose of show¬ 
ing the desired balance (R., 27). In reference to the cash 
book, it must be borne in mind that this was not a cash book 
in the true sense, but a record designed to show, in monthly 
periods, and particulars series, totals of all receipts for eacli 
month, and that fabricated as it was, standing alone and 
without reference to the other and original books of entries 
with their individual accounts and entries, there was noth¬ 
ing to refute its accuracy except original sources of evidence, 
which were necessarily resorted to improving the fabrication 
of the cash book. 1 his is significant as disclosing why, as¬ 
suming the defendant destroyed the other books of records 
and the deeds of trust and bonds (original sources of in¬ 
formation), he left the cash book as manufactured evidence 
of innocence, but which was proven false by laboriously tra¬ 
cing transactions through from their original source, to wit, 
the oral evidence of witnesses. Further, it was proven that 
on June 4, 1908, at the last meeting of the stockholders, 
the defendant submitted an annual report, which, as to 
assets and liabilities, had been wholly prepared by himself, 
showing outstanding loans and interest, amounting to $212,- 
207.79, including a surplus of $35,862.34. When action 
was taken to refer this report to a special auditing com¬ 
mittee, it was opposed by defendant (R., 30). Coincident 
with the withdrawal of his daily attendance and perform¬ 
ance of his duties at the office, to wit, June 16, 1908, it 
became necessary for the association, through its directors, 
to answer a bill in equity to which defendant was a party. 
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This required reference to the books and anxiety by the 
Board of Directors to have access thereto, but, through the 
failure of defendant to attend the office or deliver the com¬ 
bination, the safe remained locked until July 2, when the 
combination was finally procured through counsel, already 
retained by defendant, and the safe opened, and all the 
books of record and account, except the current cash book, 
together with all the bonds and deeds of trust, were found 
missing (K., 30). Inquiry and search for them by the 
receiver was without avail, and after diligent search and 
persistent effort, the receiver, during the succeeding period 
of more than four years, was able to locate and collect assets 
of the association of only $31,000. In the last annual re¬ 
port of defendant, prepared and distributed by him, he 
had claimed more than $212,000 in assets, and it is not 
to be conceived that he would charge himself with any 
greater amount of assets than he was justly chargeable with. 
Hence, in addition to the specific embezzlements, fabrication 
of accounts, failure to deposit receipts, and other irregulari¬ 
ties in the performance of his trust, there was eiidence that 
he had wrecked the association by misappropiiation of its 
funds for more than $181,000. The books and records were 
last seen in the office on June 16. He was there that 
day and evening. With the possible exception of a few 
days and until the safe was opened, he was at his home only 
a few squares front the office, with access to the office and 
with sole access to the safe where the books and valuable 
papers were. During this critical period, within which the 
books and papers were removed, he was confronted with a 
special audit, by which his criminal conduct would be dis¬ 
covered. From this strong chain of circumstances, arises 
the inference, which the jury was convinced had been proven 
beyond a reasonable doubt, that the only person w ho had 
the combination of the safe and access to the books and 
papers, and the man who had the overpowering motive to 
make way with them, w r as in fact the defendant, who had 
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swept away every vestige of documentary evidence of his 
guilt, save a single book, which, through his studied fabri¬ 
cations of its entries, and standing alone, might be used to 
prove his innocence. 

Through the seventeenth assignment of error, reference 
is made to the evidence in behalf of the defendant, tending 
to prove that he had not, and could not, have been at the 
otlice after June 10, although that evidence shows lie was 
there that night. The pertinency of referring to this evi¬ 
dence is not apparent, for if there was any legal evidence 
to justify a consideration of the defendants guilt under the 
indictment, the weight to be given to the evidence in behalf 
of the defendant was a matter solely for the consideration 
of the jury. It was repudiated by the jury, for which theie 
was substantial reason, in that the main reliance of the 
defence in proving this and other facts, was the testimony 
of Donald Miller, the brother of the defendant; Miss Martha 
Krumpke, who for years had been in his personal employ 
and had continuously remained employed up to and during 
the trial, and Mrs. Miller, his wife, and, as the record 
shows, the Government, in rebuttal, offered evidence tend¬ 
ing to prove material contradictions in their testimony. 

Ninth Group of Assignments of Error. 

Under this heading the appellant complains that the 
court erred in not granting the sixth prayer requested by 
him. In the same group are included the eighteenth and 
nineteenth assignments of error, which are to the refusal 
of the court to grant defendant’s third and fourth prayers, 
which request peremptory instructions of not guilty on the 
twenty-sixth and twenty-eighth counts of indictment No. 

26,833. 

By his sixth prayer defendant asked the court to instruct 
the jury that they could not find him guilty of embezzle¬ 
ment of the funds mentioned in said counts, unless they 
further found from the evidence that he, in fact, converted 
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the same to his own use; and from the mere fact that he 
received the same, and the absence of any explanation as to 
the use to which the same was applied, they could not fin 

that he had converted the same. 

Mr. Justice Gould granted so much of the sixth prayer 


as follows: 


“If you find from the evidence that the defend¬ 
ant, as" secretary-treasurer of the association in the 
indictment named, received the money, or any part 
thereof, in either of the said counts mentioned and 
described, you may not find him guilty of the con¬ 
version of the same to his own use, or the embezzle¬ 
ment thereof, unless you further find from the e\i- 
dence that he, in fact, converted the same to his own 
use, or fraudulently made way with ov secreted the 
same, with the intent so to convert it. 


The court amended the prayer as asked by striking from 
it the following: 

“And from the mere fact that he received the 
same and the absence of any explanation of the use 
to which the same was applied by him, you ma\ not 
find that he converted the same to his own use, 
or secreted the same, and accordingly cannot find 
him guilty of the embezzlement thereot. 


Mr Justice Gould, in his charge to the jury, fully ex¬ 
plained the necessity of finding more than the mere receipt 
of the money and failure to account in order to warrant 
a verdict of guilty, in the following language: 


“Now in order to establish the offense under these 
two counts (and I think it will be necessary for me 
only to discuss one of them in order to state the 
law to vou) it is necessary, first, to prove the ex¬ 
igence of this First Co-operative Building Associa¬ 
tion: second, that the defendant was an officer agen 
and employee of the said association; third, that 
he received certain moneys as such ° 1 ® cer ’ W *V? 7 
belonged to the association; and, fourth, that while 
he was in the possession of such funds he wro ^9~ 
fully converted them to his own use (K., p. 
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Further he instructed them that if the jury found from 
the evidence that the defendant was the secretary-treasurer 
of the First Co-operative Building Association, and that it 
was his duty to receive the funds of the association and 
enter them upon the blotter and other books of the associa¬ 
tion to the credit of the association, and to apply them to 
the uses of the association, and that, as such secretary- 
treasurer, he received the funds described in the twenty- 
sixth count of the indictment, in settlement of the loan of 
Zed H. Copp, and that he thereafter cashed this check at 
the Columbia National Bank, and failed to account to the 
First Co-operative Building Association for the money so 
received, and failed to place the same to the credit of the 
association in the Farmers' and Mechanics' Bank, or other¬ 
wise apply it to the use of the association, and failed to 
charge himself with the receipt of such sum upon the 
books of the association, they should find the defendant 
guilty as indicted in the twenty-sixth count (R., p. 41). 

After instructing the jury in this manner, the trial justice 
read to them the sixth prayer, as amended. 

The jury were, therefore, thoroughly impressed with the 
necessity of finding something more than the receipt of the 
funds and the absence of explanation as to their disposition, 
and were fully informed of the necessity of finding that there 
was a fraudulent conversion to his own use by the de¬ 
fendant. 

Again, in concluding his charge, the court said: 

“If you believe from the testimony that has been 
adduced by the Government that this defendant re¬ 
ceived those moneys from the Building Association 
into his own possession, and that he failed to account 
for them, but converted them to his own use, why, 
then, you will find him guilty under both the counts 
in the second indictment, but, if you have any rea¬ 
sonable doubt, it should be resolved in his favor" 
(R., pp. 42, 43). 
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It is submitted that in this charge the jury could not 
have been misled or confused as to the essential elements 
that made up the crime of embezzlement as committed bv 

the defendant. 


Tenth Group of Assignments of Error 

t 

Under this heading, counsel advance the proposition once 
liefore advanced in this case and also in the case of W ood- 
ward vs. United States, 38 App. D. C, 323, that if the de¬ 
fendant had formed the intention of converting the funds 
of the association before or at the time of the receipt of 
such funds, and had converted the same pursuant to such 
intention, he is guilty of larceny and not of embezzlement. 
This court has decided this proposition adversely to the con¬ 
tention of the defendant not only in the Woodward case, 
supra, but also in the case of Rhode vs. United States, 34 
App. D. C.. 24. This court did not pass upon the question, 
in the two prior appeals in this case, because it was un- 

necessary. 

In the Woodward case, supra , it was vigorously contended 
that, as Woodward had formed the intention of stealing 
the money intrusted to him by his employer before the 
money actually came into his hands, he was guilty of 
larceny and not of embezzlement. But this court disposed 
of the contention in the following language: 

“Counsel contend, however, that inasmuch as de¬ 
fendant came into the possession of the money by a 
fraudulent trick or device with intent to steal it, 
the crime is larceny, and seem to rely upon their 
conclusion gathered from a review of the California 
cases in Grin vs. Shine, 187 U. S., 181, 47 L. Ed., 
130 ; 23 Sup. Ct. Rep., 98 ; 12 Am. Cnm. Rep, 36b, 
as follows: ‘Where one honestly receives the posses¬ 
sion of goods upon a trust, and after receiving them 
fraudulently converts them to his own use, it is 
a case of embezzlement. * * * But, where the 
possession has been obtained through a tnck or de- 
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vice, with the intent, at the time the party receives 
it, to convert the same to his own use, and the owner 
of the property parts merely with the possession, 
and not with the title, the offense is larceny.’ In 
these cases the trick or device consisted in gaining 
possession of the property, where the owner had no 
intention of yielding possession or intrusting the 
property to another. That is not the present case. 
Ordwav, when he despatched the monev to Wash¬ 
ington, not only intentionally yielded possession of 
it to defendant, hut intrusted it to him as his agent 
m charge of his business here, to he used, as he 
supposed, for a lawful purpose.” 

In this case, as in that, the money came into Miller’s 
possession not by trick or device, but it was entrusted to him 
as the authorized agent of the First Co-operative Building 
Association, entitled, by virtue of his office, to receive it. It, 
therefore, fairly and fully comes within the terms of our 

statute defining embezzlement, which is familiar to the 
court. 

Tt i> to be noted, moreover, that in the Woodward case 
exa< tl\ the same cases were relied upon by counsel for 
Woodward as are here relied upon in this connection by 
counsel for the appellant. 

Tn the Rhode case, in which the same contention was 
made, this court said : 

‘The first assignment of error is that the offense 
shown by the evidence, if an offense at all, is larcenv 
and not embezzlement, as charged in the indictment. 
To constitute larceny the property must be unlaw¬ 
ful lv taken from the possession of another, with the 
fraudulent intent to convert the same to his own use. 
The taker without the consent of the owner com- 
mits a trespass. The offense of embezzlement con¬ 
sists in the wrongful conversion of the propertv 
which has been intrusted to the possession of another. 
He commits no trespass or wrong in acquiring the 
possession, but a breach of trust in converting the 
property to his own use. As the appellant was in¬ 
trusted with the money in this case, as the agent of 
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the owner, if he committed any offense at all, it 
amounted to embezzlement, and he was properly 
indicted and convicted of that offense, under section 
834 of the Code (31 Stat. at L., 1325, chap. 854), 
which reads as followsi ‘If any agent, attorney, 
clerk, or servant of a private person or copartnership, 
or any officer, attorney, agent, clerk, or servant of 
any association or incorporated company, shall 
wrongfully convert to his own use, or fraudulently 
take, make away with, or secrete, with intent to con¬ 
vert to his own use, anything of value of his em¬ 
ployment or office, whether the thing so eon\erted 
be the property of his master or empolyer or that 
of any other person, copartnership, association, or 
corporation, he shall be deemed guilty of embezzle¬ 
ment, and shall be punished by a fine not exceeding 
$1,000, or by imprisonment for not more than ten 
years, or both.’ ” 

Counsel for appellant, however, points out that it was the 
duty of the defendant to deposit the checks, when he re¬ 
ceived them, in the Farmers’ and Mechanics’ Bank and that 
in cashing the checks, he committed larceny, and in ap¬ 
propriating the proceeds of the checks, he committed em¬ 
bezzlement. Counsel loses sight of the fact that it ''as 
Miller’s duty to deposit the checks and moneys paid to the 
association at the Famiers’ and Mechanics’ Bank and that the 
mere cashing of the checks could not have constituted em¬ 
bezzlement. The embezzlement did not occur until the ap¬ 
propriation of the money, the proceeds of the checks, and 
the conversion of it to his own use. 

It is respectfully submitted that upon the whole record 
substantial justice was done to the defendant and the errors 
complained of are not well assigned. 

CLARENCE R. WILSON, 

United States Attorney, D. C. 
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